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Fueling successively at Mjuiras, by the selection of yom 
Mnjesty's revered Parent, our late rcspectecl Savereign, the 
appoiiitnients of Recorder, and Chief Justice, the attention of 
the author of the following pages was, from an eiirly jMjrioH. 
called to the law of the Hindus ; the elements of which, as 
referable to flic King’s Courts^ in India,, are now, with all 
respect, presented to your Majesty ; — all law, operating 
jkvithin your widely extended empire, the constitutional Depo- 
sitarv, and Guardian. 

♦ 

Accept, then, Sircfthe author’s dutious thanks, for your 
graciiju.s permission, thus to lay at your Ro3’al feet, this latest 
♦result of his professioufkl labours ; — regarding, as they do, an 
important portion of 3'our distant subjects, 

* > 

Vour Majesty’s known goodness of heart, combined with 
chamcteristic judgment, will incline you to take a particular 
concern in the laws of a people, remarkable for having, in all 
time, looked \ldtli akiiul of innate reverence to^thc office, and 
person, of a King. To a feeling at once so considerate, and 
so benign, the appeal will not have heea made in vain, on 
behalf of millions upon millions, spread over vast pi’ovinces or 
the Erust ; — by nature a gentle, and historically an interesting 
race, gratcfull^^acknowledgingj^our mild rule : and, iiiTeturn 
for attachment, supplicating only, together w'kth protection^ 
the preservation to them of their Institutions, (however 
supei'stitiousU' deduced,) — ^subject to as little change, ^rs n^a\ 
be consistent with its* stabilitv. 
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Complied partly ^dth this view, which nothiii<| is likely so 
esHentially to promote, as the Patronage hero solicited, tlio 
AA'ork alluded to (the fruit of that leisure w'hich, after ahov<^ 
twenty years' service in judicature, the author owes to the 
Moy^l Bounty')^ is n(»w, with all ileferouce. inscrilMul to yom 

.Maj(\sty, hy 


SlKl' — 


V ouiyiviajest^' s 


f Faithful anil devoted 

Subject and Servant, 


THOMAS* AMDPvKW STRAXinC 


I, 18*10 
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Tfiis E<lition is a j*c-pi'inti5 word ftW* woril and ^>age for pstge, of 
tl»at which precede<l it, ■^th foot-j^tes ij^dicating^^ffi portions 
oi* the text which have becai rendered obsolete by Statutory 
law, or which have, in any wise, been affected by the Decisions 
of ilie Courts since the work was last revised by its. learned 
author. A Digest has also been appended of the more import- 
aiit reported ciises decided the late* Stuldcr Udaiut at 
Madras and theHigh Court which superseded it, with extnu-t.s 
frnin Mr. Morley’s valuable work on points vdati^ig to Hindu 
l.*aw arranged alphabelicaliy according to subjects. 
addptions, it is hoped, will tend further to utilize a work which 
is constantly in the hands of both Practitioner and Judge 
i\ nd whichauthoritatively governstheadmiuisti’ation of ju.stioc 
in Indian Courts so far as they are bound bj’^ the Hindu law. 

VV. P. WILLIAMS. 







preface: 

TO THE SEOOPTD ^EDITION. 

In preparing the present ^itioA ofvrbat was odgiiially '»dled 
“ Elements of Hindu Low,” the a|)ltho];,|iM no ac^owledg* 
incnts to make, in any for assistence, or suggestion ; 

though invitation, and even soKeitation^ on his part, has not 
>»een wanting ; as, independent of othtr refeience, aj^ears by 
the concluding paragraph of ^ Prefitco to the first. In this 
res^NKst, the author has been careful not to be deficient in his 

duty. In a work of the kind, it was imperative. 

<> « 

Conscious how ungrateful is the subject ; — ^bowing to the 
sdrao’st universal indifference as to what regards India, farther 
than as our own direct interests are involved, the anthor is 
not disappointed, — not having been sangnine iii.bi» expedi- 
tions ; — and the failure of ailenconragement of the sort, in the 
^rogrdas of such prepni|btkm, will have had no other effect, 
than that of stimulating his caio and diligence, toward attain- 
ing his obj|et, in the cultivatioif of his own resoni-ces. 

The principal change in the present edition is in the ar- 
rangement of the matter ; prodneing a different succession of 
chapters, with a redaction of them from thirteen to twelve. 
This has occasioned parts to be written over again, with 
considerable alteration ; and these so incoqrorated ind con- 
nected with the composition, as it originally stood, that, in, 
justice to the purchasers and possessors of the former edition, 
the author has thought proper to adl it entirriy in, repiaciu^ 

, it to tiimn witl^ copies (ff tlm present revised one ; which iie 
win have scared no pains to render as free from faults of 
every kind, os will have been in his power. 



vI i’RKlWCE TO THE SECOND EDITION. 

However he may have suceeeded, — this much lie may con- 
fidently say ; — he should have been glad to have found 8U(5h a 
work extant, when he, in 1798, entei^ ujxin the administm- 
tion of justice toj|;he Natives, at the Presidency of Madras. 
Yhe author is al^are, that a great and happy advancement has 
beei^ since made in the knowledge of Indian law, as of Indian 
' subjects generally, deriifed from original sources. To such as 
nfiiy still be dependant for necessary infer 

tioi\, upon the sort of aid tJm is here offered, he may never- 
thelea^ resoVt to the ol<l, faitckneyed self-oongi'atulation : 

quik^ovisti r^ius ia^tis, 

Candidas iinperti, &c. 

Meanwhile, the re^-p^bli^ilon may not be altogether ill- 
timed ; fit a period, vh^. it ia exp6^«d that every thing 
re^urdit^ our connexion with India ia on the eve of under- 
going a national revie’tj. 

'J'. A. 8. 

Bath, 1«/ Jaimary 1830. 



PREFACE 

TO THE FIRST MjnON. 

Thu following work 0Ti£^a|kt(^ .ia Ih^ 3f a m^s of 
opinions, upon points of ;B£ilwia ~teWi ;by»thoib- , 

i'undits, on lofeivnceS* dlspoiiBM kip' the 

territories, dependant'tiix t^B ^vsttnttentdf Jfadiiu^ tmaa-' 
uiitted to the author, «t his {cf his 

information, by various Oompa^s j'ad^, through a period 
of several yearn, during fae^ersised the judicial office, 

under the Boyal Charter, at thai Fresidehey ; 4^, jiaving 
been subsequently seenS^and oomratetfiod uptm by Mr Cole- 
lirooke, and, in some instvi^ipea, Mr. Sutherbnd of Bengal, 
fis well as by the late Mr. Jlllis of Madnu, thmr respective 
“ Remarks,” annexed to them, seem<M to rendei* them docu- 
ments of too great vadtte, 'not to bOHurhed, in soffie tray or 
other, to public aOooiait ; inoro espediiJIfy, oonMdeiing how' 
little was known ojf Hindu law at time, in Hmt part of 
India. At tirst, and duiingth^ author’s continuance in India, 
nothing was in contemplation, beyond a selediion of the 
jiapers alluded to, under seme convenient amsgement. . !^t, 
’.subsequent to his quitting it, and return to Europe, the 
possession of leisure, with the desire to be usMiil, led equally 
to the idea of a ctnoqjilation, that , might mqre ^hctually 
facilitate to all, having occasion to become acquWt^ wilh it, 
a connected.knowkdge of the law in question, to ^e extent 
of its usp in the Bnti^ Oourto, established in India, under the 
lUreet authority of the ^ing^ Ihus, what had bem at first, 
not the principal only, the sole intention, namely, to give 
publicity to irhat he so possessed, became in tkeenda suW- 
dinate one, as* connect .^th the mine extended idea, 
sub^uentiy adopted. With Hiis >newi h^proceeded, at his 
^hert convenience, to resume for Hie purpose. Ins study of 
the .Ins^tutra of .Menu, in the tcanHation of Sir Wdmm 
Jones ; that of the two treatises Qn-^eritance teansMted by 
Mr. Colebrpoke ; in addition to wliich,ne was. fortunate ^ougn 
to eb^in ki time the more recent tracts on Ademtaon, pre- 
.nw^ a^lldr^^e linger of Mr. Oolebiooke, by his nephew', 
Mr. e compendium of the law of inhtritapee. 

of p^e translated by Mr; Wynch, also? of 

sorHaCy To adkted the work in every 

British. Hindu jurist^ nsi^, known ffimilmrly by the nmne of 
Mr. Colebrooke's IMgest *, together with the Reports, through 
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a succession t)f years, ccnuncncjng pi'cvious to 1806, in the 
{judder Devrauny Adawlut of Ben^. 

The sources wen of the following pages are, in general, 
First, the printed urorks on Hindu law, accessible to the 
Engl^ reedei'i compared with,~'8eeondly, the MSS. papers, 
•f which amae account has been given. It will be the business 
of this Fre&ce to eidiaiige a little Apon what has been already 
'Stated ; intermixing bnefiy pudi notices as the subject may 
suggest, d^wn {tdnoipal^n^m other MSS. in his p(»ses8ion ; 
— tioc (mim of those exnibitij^ statementsand opinions, preva- 
leniTin ^putiieFn India. haTinu been loft by the late lamented 
Mr. 13lii|,of Manrae omd nwently transmitted to the author,by 
conunop mends of bis, ana of the de^sasod,at that Presidency. 

I. 1%e genmal body of Cereip^nial and religious obsen-- 
ances, of moral duties, and municipal law, constituting, 
in its most cornimhensKe sense, the DWma Sastm of the 
Hindus, and derived, as will he seen, inh succinct and master- 
ly paper on the subjectr subjoined to this volume,<'> consists, 
i. Of thmr Smrihf, pr texb-hooks, each in structure, and 
niost^in doctrine, tl^e same with that of Menu ; — attributed to 
authors, of whom scarcely anything is known ;-~in many in- 
stances, not even their names, the assumed ones beii^ ncti^ 
tk>ua tntese are each divided intotitree Oandas, or seetions ; 
— dhe dthara Oando, relating to ceremonies; the Vyavaharo, 
the law ; and the Prayatj^it, to e^[nation. With the first 
ancflast Omaa$ of these works, the following one has nothing 
to do.*'*‘3. Of CHown and CmmentariM on w text-boo& ; — . 
and, 8. OtViyeMU emnpiehending eitnerthe whole OTStem of* 
,iurisprnclettee, ot raiatisg <mly toposticulat titles^ law. Of 
the latter, tim teModated by Hr. OolebtnokI, is an in- 
stance ; ein1»raciiig,asitdoe8, only eig^ out of the eighteen, 
acknowledgedstanding titles ; and rmerable* principal^ as it 
profeNMs to be, tp the subject of Contracts and SuceessianR. 

1. Of the varying in number, o according to 

diffisrefitauthoriti^frtnu eightem to thirty-six. and more, 


<1) post, 

(2) 8MM^«o9iges^^.xi]i., «t 


<«rding to TajayMmlgya. 


. xSi., el sea. The ft^Ioviog list is at- 
lU ; Atfi; VMuiU } fibsuta ; Tainn. 
Kina: Apastamba; Shivertati 


valc^ : UshamiB ; Aagtras ; xaana ; apastamna ; ewnrerta : 

yaaa: YfibaspaU: VaiUaafra; YyasaiSmuihai aadlichita, (wao 

brotimrayia wrote a Sb^ jtitttfy 

^ tmvtbeiim sinoe hons^red as <na worl0 1 fiaoshli O a at a wSr 
; and TaStAtS. PsTasaira, whcae name appcaram the 
lut, enummtm also tweatgr seieot autitors ; but, msteadof SaoVwta, 
VribMppti, and Tyasa, h« girw the names ot^Ossyapa, Bbrign, and 
I’ruchetfts. 


PlBbT edition. 

Uie btUo that is known, in point oi histolrjr, will be fonnd m 
tho sifccessivo Prefaces, by Kv. Oolebtooke, to his tr»nslatiau‘« 
of the Kgcst, and two ^^tises ott Inheritopee; in thd tatter 
of which, Jn particalar,.,iihatT resjiectivo Tiaihe w accurately 
weighed and ascertained. By Parasaita, stf tfioa* of one of these 
books, (referring to tliO of the^WDfld into fooi 

ages,) are assigned, as Amv 0 pt)$i» to fha Orita dii^firal 

ago, the Institotes of to thw fVfto, or second, tin 

ordinances of Gautama; to <^«li^ft'ej9!aro, ^r^lrd, Idanchn. 
niid Lichita; and to iheOhu, or (the |>reseiiil «iiiu) Sfi^ , 

as it is deemed,) his (PstraoMPifsb own ordutonees. A text- 
book of aathodty, 'wntten*lbr, and known to he applkaUe to 
the present ege, could not but be of peodUsr viuh#; but, it 
having been observed, t^t these text-Sooks consiweauh of 
three distinct paarta, ithajp^ns that, iu Paraaora's, the second, 
or Vj/vtmham Cauda, (which must hafo comprised bis 
legal Institotes^^ is entirely wanting ; so that « professed 
I'ommentatry on tha^ Smriti, (hat wul be motm particularly 
noticed, foundsitself, iu this respect, upon nothing belongin g 
vxdttsiWy to Paraeara, beyoad a verse eatferectod from thi> 
Achat-a, or first CmJa, purporting umrely^ ^t (he prinr^s 
*'of the earth are in this enjoyed to conform to the 
dictates of justice,” A is the opinion of the Soutiiem 
jurists', and for&ie^tbey soosetimes ciie yrihaspttti,d, that 
Midiooh «re not' of (i^pselves anthority • ^UL that theonly 
dual autfatoitty iu Hhidtf law is to Ims sought, m these jsjer 
times, ip. the eouriuahma aud dehisktei of thcrauthorwof fh,- 
soverai IXgestaaad (^mmeptiaitos, aooording to the sehooK 
to which they re^ieorively bdkmged^MMhat toe rarmer are ol 
imp<]toai^iiv(ifaesoluKhi,wher»lairhitiHi|ih^: bat,sbstraot- 
edly,ofUbdemebht^iiiWeitwpMctiseto Qwthiarground, 
for want of an extended oopuaeniary apmt thaw; ,1(1^ t^oesc' 

of CuUuea aud^hers being oon«ideredeMiat|h^toy o^y <>f 
the t9Xt,> the Jnstitatos at Mentg tbeai^ the sMioubtod 
foufidatkm of all Bauds htw, arttleokad '^a bt them ns » 
work to be respected, rathR> than, in Bsomftt cimei, to h 
impUcitly {bUowed. j , ** 

2. ^ OsnHitentories, an4 si. IVtotdso eK* tiUMti voiis 

thefr ttitothariprodtod^ (n partliroih the cif<MpjnttAU!(?. th»( 

fn , India ^d, at itocem^Boeuient, 
•grip ogfe rUto w its goyumipopt, p pew Cemmeiftai y 
op, era ne^irjjigisMitjf, thd mMitotieitbbookit; the wilihent^ 
of whieb, to a eertahi degree ledal; may bo sbpposrd'n. h.n o 

<;> i Dig las. 
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decliuedj with the decliuiag jx)worof the dynasty^ under w huh 
they originated. These likewise have been noticed ‘in the 
Prefaces, that have been alluded to : nor is it probable, that 
much that is material can be added to. what Mr. Colebrooko lias 
there said of them, w'hethor as regarding their history, or 
iheir merits. 'To tlio English student, the Day a Bhmja oP 
‘4imjita Vahana, and Mitaeshara of Vijnyaneswam, (trea- 
tises on Inheritance,) are of peculiar importance ; — as Iniving 
lieen translated and illustrated by one, so competent as the 
]eerson who undertook," gild performed', os he did, that 
meritorious labour ; — th6 one, the standard of law iw 
Bengal ; the other, received throughout the whole range, from 
Benareaj to the southernmost extremity of tlio peninsula 
the doctrine of the latter, as-of other works of the same school, 
being oftener, than might be ima^'tied, at variance with thal 
of Bengal, Their authority, ivithin their respective limits, -is 
demonstrated, by thoi'r having been so selected, as the best 
guides for our Courts, throughout the^ British dominioiis in 
I ndia.v^i They are hence oon^inimlly I'efbrrod to in the follow- 
ing work ] a great proportion of which concerns iitheritanc(», 
according to the ^enlarged aoceptation of tlmt term among 
Hindu jurists. The like observation apjdies to the translation, 
hy Mr. Wynch, of the Dayu Crema Smiymha, of Sricrishiif. 
Fercalancara, b,, compendium of the same subject, noticed 
by Mr, Colebrooko as '' good aq.d, in an eminent degree, 
so those by Mr. Sutherland, of the Dnttam Mlmansay of 
Nanda Pandita, and the Ihdiaca Gliandrica of Devandu 
Bhatta, — the standard treatises on th^ law of adoption^ — c/t‘ 

\ he former of whioh, previous to its- translation, much use 
had already been made by Mr. Colebrooko, in his^ notes on 
(he chapter of the Mitac^ham, applicable to his importanr 
branch of Hindu law. 

To these brief notices may with propriety be added a few, 
;t|>{>licable to the^ame cl&sa of works, not translated^ that are, 
next to the Mif^esham of Vijnvaneswam, of paramount 
authority in the territories depenaant on the government of 
Madras, These are the Smriti Chandricay ami Madhavya. 
;ind the Savaswati ViU$8a^ 

Of the author of the Vhandrica^ named l>evanda 

lihatta, little, if any thing, seems to be known. The work, 
attributed to him, was compiled during the existence of tin* 
yidijaifiaaara dominion (an extensive Southenf empire, thnt 
flourished during the thirteenth, fourteenth, ami fifteenth 

( 1 ) Append, to ch xt,p. 431. — C. 

(2) •Profttcc to the* Treutise on the Hindu luw of rnhcritar»c«\ p. vi. 
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''(MiUii'ics ol' our ora) ; but apparently not under the direct 
-sanction of the government. It has been considered by Mr. 
Colcbi’ooke, to be a work of uncommon excellence, if not 
superior, inextent of research, and copiousness of disquisition', 
:o the MwUianja; though he would not venture to say, upon 
lis own opinion, which would prevail, where they migfaj} be, 
round to^liffcr.; while Mr. Ellis regard^ it as valifeble^ for 
:lie infonnatioii it affords, of the oonsffitimion of the several 
>t»rt.s of judicial tribunals, that existed in Southern India, at 
Lhe time when it was composed — ^and useful for practi^ 
•a] purposes, as affording precedents for the forms of pro- 
josses, deeds, Ac. ; — as well as for the clearness with which 
points of l.w in it are discussed. ^ 

^ Vi til regard to the compiled for tho Canarese 

Isnuiaions, by Vidyai’any^wami, the eminently learned 
minister of the founder of Vidyanagara ; who, living in the 
fourtoeuth century, mj.y be considered to have been, as it 
v\ ere, the law-giver of the last Hindu dynasty ; — of thejirs^ 
Hiul third Cattda^ of this celebi*ated work, to which the "author 
gave the name of his brothei* Madhava Aeharya, the basis is 
tho text of Parasaray but, as has been already explained, 
ltfiving,for tlie second, nothing of thatSmriti's toproceed upon , 
it became in fact, though not in name, agemeral Digest of all 
thelegal authorities, pre^alentat the time in his part of India. 
However this may detract in some degree from its efiecti^ as 
being bottomed in truth upon no particular text, the general 
fame of the author is sq great, resting, as it does, not npon 
this work alone, but, upon others also, pariicuWly on his 
(-’ouimentapr upon the four Vedas,nr-that, wnong his more 
intense admirers, he is held to have been on incarnation of 
Siva ; and the work in question has, at allovents, the advan- 
tage of being later in time than that of the S.mriti Chcmdrica, 
upon tho basis of which it has bedh themght by Mr» Cole- 
brooke to have been evidently formed* 

Somewhere^beut the twelfth century, of our era, the princes 
of tho Cacatya ikpiily, establishing themselves to the north ot 
the Crishna, bqHt* AnnumConda, or Oimgalloe, usually written 
Waran kul, where they fixed their seat of gpvemment ; which , 
extending itself by conquest, became the secondgreat empire 
to the Southwsard ; the ^rst having preceded it about loui 
centuries, wliile thei third was that of Vidyanngara, already 
noticed. This second, comprehending, as it doed, the tem'to- 

(I'l Sec letlw B. at the end of tho rolume.. p. 321. 
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rio^ now belonging to Hyderabad, the nortlier]] Circnr>, a 
considerable portion of the CHniatic,and, generally speaking, 
the whole of the countries, of which the Tailanga is at present 
the spoken language, — the Saramvati a general Digest, 

attributed to Pi’ataparttdradev^a-Maha Raja, one of the abovf- 
jnent|oned princes, (but probably coniposed only under his ' 
(riroationj) became tj^ standard law-book of his dominions ; 
in which, (says Mr. jftfis,) the mfluonce of its alleged rt^gal 
origin, and the .iptroducrioh’of new notions, referable, us ha^ 
lA3en thought, to the prog^i^ss of the Malioinedan invasions, 

* xtciidiiig themselves about that tpno in a southerly direction, 
is vT*iy apparent. For the first time in India, the will of the 
prince iS* in it dectai^pd paramount to tho right of the subject ; 
and the claim, on the part of the mljpg power, to tho absolute^ 
propert}^ in the soil, on which thgjtmodem revenue system of 
rhiit country is founded, is hero advanced. It continues to 
be a book of some authority to the northward of tho Peniiar, 
where many customs exist, particularly respecting thetennn 
of land, that arc derived from it; yet, even here, within its 
firopev limits, it is in rf great measure supplanted by that 
the Coinmentai'y of V^ijnyaue^wara, tho prevailing authority 
in Southern India, a 

To conclude this brief account of Hindu law-books with 
^omo notice *of the that is in familiar use; — which, 

(irigiiiating in the suggestion of Sir William Jones, was 
c oni piled by JaganuatbaTercapunebanana, (a learned Pundit,' 
and translated from the Sanscrit by Mr. Colebrooka; — it 
consists, like the Roman Digest, of texts, collected from 
v/orks of authority, extant in the Sanscrit language only, 
having the names of their severaPauihors prefixed, together 
with an ample commentary' by the compiler, founded for 
the most part upon former ones. That its arrangement 
was not, on its first appearance, satisfactory to tho learned, 
and that tho Commentary abounds with frivdlous disquisi- 
tioQs, as well as with the discordant opinions of different 
schools, not always sufficiently distinguished, rests upon 
the best autKortty, that of the learned tranabtor ; by whom, 
its utility, fer tho purpose for which it waft planned^ is 
well nigh disclaimed/b It is long, therefore, since it was 
clmvaciiprtzed, not unliappiljr^ as the best law-book for 

counsel, and the worst for a jndge.^^ And, aS its doctrines, 

(l) Sc© Preface by Mr. Colebroek© to hi© traoslatiou of Jagansotba's 
P geat, U xi. ; and more particularly tl.at to his tianslation of the 
hoat'sey on Inheritance, p ii * 
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lakfii coiumoiily from the Bengal school, and originating 
srjmetihies witli the compiler, difl'er often from the authorities 
prevalent in tho ^Soutlv of India, it had become matter of 
rt'gret with the author of the Prefaces referred to below, 
juiviu’ting to the frequent use made of it by the Soutlmru 
•|'mid)ts, on references to them by the Courtis, '^tliat they 
“ should havebeeu thus furnished with the means of adop’cingf 
in tlieir ansAvers, whatever opinion may happen to be best 
‘'accommodated to any bias thfey^may have contracted;” 
while he could not but deprecate ity, tendency to svipersede, iy 
the Peninsula, the works of the^much abler authors of tht* 
“ M itar.iihara, the Syariti ChauJrlm^ and i\ie ti fad liuvy ft 
hut, in whatever degree Jiigannatha^s Dijfost may ha‘; e fallen 
M] estimation, as a book^to be used with advantage^ in oin 
< ourts, and especially in tii^se to the Southward, it remains a 
iiiiue of juridical learning, t&rowing light upon evQry question 
oil wliich it treats, vrhatever attention it may requipo in ex- 
tracting it. In the co^irse of the present work, proportional 
care lias been exerted, in comparing^ passages apparently 
rontradictoiy, or incongruous, (well known to exist upoii 
ai most every point of Hindu law,) as indrawing/rom 

the whole, after nferenoo toother available information, tin 
t'l’obable practical result;— to which are usually subjoinec 
'-ucli citations, as seemed fcho^best calculated to promote in- 
<|iiiry, if not to remove doubt. Such has been the use madi 
of the part of the work ; while tlte more fre<iuenl 

references are to tho teed ; for the greater part of which, b> 
all uhacquainted withithe Sanscrit, resort hitherto can onli 
be had wdth advantage to this Digest. 

Among^’ the reported Sudder Dewann^ 

Adawlut of Bengal, comprising cases of Mahomedan, as wel 
as of Hindu law; d^uoting from the latter such as turn upoi 
particular circnmstances,or sfcs proc^jrfed ugpn equitable prin 
ciples, there not many that establish any gcnei*al rule. Tin 
h^w, how'ever, of this description, being of the high^ autho 
rity, are noted and respected accordingly in the ensuing work 

IL With rcj^rd to the 3/A rnaterUh, valuable, as exhibit 
iiig the living law, upon subjects of daily occurrence, thcA 
form, with other doouments, an Appendix, consisting chiefl; 
of Opinions*' of Pandits, with Bemarks” upon them 
distinguished by the letters C.i,E.and S.; as denoting rc^pec 
tively the names of Mr. Colebrooke, Mr, Ellis, and Mi 
yuthorland. 


(1) J\)St; Append toch IV., p 176, 
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To liirs’e piiblkihed these opinions^ with tlie rrferences pro- 
ceding them, in the state in which they were communicatefl, 
wouldhavebeenattended avith theoffoct, notonlyof extendii^j^ 
this work in point of bulk, bat with that also otf loading its 
pages with much superfluous matter. The references, therefore, 
have been div&ted of their rmre formal parts, and, in some 
*ihst^ficoa, the statement of facts has been shortened Witli 
the o^nnirnsj^^f desukefry and redundant as .they continually 
» are, beyond. wh|it could ig^ell* be imagined, by any One not 
<vnversant with the manm^ of the Hindus, greater liberty linf^ 
J)een taken. Such being the Eastern style, from which the 
very giacles ofitheir law are not free, the endeavour has been, 
in arrai%ing what'they have said, to render them clear, in as 
few wof'ds as possible, using the nicest care (to extraot, and 
exhibit their moaning. Sometinaestacaircdy meeting the 
r|uestioa, they more frequently travel beyond it. Ik the lattf^ T 
lustaitce^ rotroQohment has been employed; and, in order 
attain coherence, passn^^ have been ooeaeioiially transposer] . 
Where irrelevant mati^r has been retakied, it has been for 
the sake of eowe peculiarity eonneoted with *it in Hindu 
manners, nr cuetocMfs ; and if, 4u seme cases, opinions, palpa- 
bly erremeouSi have been admitte<|, it has been with a view t > 
the correctioiis they have received, m the subjoined Re-* 
inarks/^ Thus dealt witb^ the papers alluded to will sareely 
be recognised as the aame, by those from whom the Gomnui- 
aicatioii was derived ; yet^ if compared with the originals, it 
>vin be found, that the substance and effect of them has been 
preserved. Bkt, wereitotherwwe^ it wiould be <comparathrely 
of little consequence, --^the value of the kolleetien, as her^? 
exhibited, consisting principallj in the '^Bemarks’^i^th which 
it is accompanied. Eor^ ivitibiTOgi^.to the Pundits, consi- 
dering the infatu^ of the jadic^ establi^^ provided for 

the depeodenctcs oniheMadras g 0 vemment,at the time when 
the coUeetion wah made# the anthon^,. of numy cannot bo 
, looked upon as^very great. The most competeiit (it may be 
presumed) woi^ appoint^. But,, in that part of .India, 
and at the time in question, little, if any encouragement, 
havihgbeen beguh tobe given to the cuttitution o? leatn-, 
\rfjg among the natives, the field selCetioil could not 
be ample. ARowaSUce is also to be miMde possibility 

of cerruption,in pmtlctdaritilB^uees^riaFfuembe^^ 
declaration of Sir WiHiahi 3 ones, (hut he coujdrot, with an 

(1) ‘On the subject of inch opinions from the Shaatrees at Bombay , there 
seel Bontbay H p. 16, note. . 
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easy conHciieiice, concur in a decision, merely on the >\»ritten 
opinion of native lawyer^-, in any case in which they could 
“ have the remotest interest in misleading the Cuortj^^^^^ — a 
reflection, adverting to the quarter from Whence it came, tha r 
haslongrendereddedii^ablea work of the kind now attempted ; 
•as calculated^ according to its execution*, toenail© the Britisl\ 
Courts, administering the law in question, to check the pit?- 
pensity thus iuipnti^ to the native* lawyer, as well as to 
obviate, in other respeets, his c^oal deficiencies, 

.\k 

Of the Reraarks^^ that^have bt^en alluded to, the prinei- 
}>al, in nAimber and valu!©,^aro Nfr. Oolebrooke^s-; — conveying, 
in most instances, liot only his strictures on the points refer- 
red, and opinions reporljed, but references also to printed 
authorities, in support of his observutmns, or of the answer 
of the Pundit. They were, without any previous personal 
acquaintance,, solicited, through the medium of* a ^fommon 
friend, at an early period, with a view to individual satisfac,- 
fion only, — ^not to pobiication ;• and, irnmei*sed as Mr; Colo- 
brooke was aft tho time, in officiaUuties of the highest im- 
portance, they were retinmed from Calcutt*» with a readi*%ess, 
ii frequency, and a liberality, as to the u«e to be mad© of them , 
riiat, under circumstances at all alike, cannot often have been 
paralleled, and can never Imve been surpassed. Such comity 
^ asls a Inatre about leavtiing', that doubles its merits. For th^; 
value of the service thus rendered,*— -to eveiy ouo in ilio 
slightest degree occupied iir Hindu* jurisprudence, it must b** 
sumohmt to have saul tha^t tho Remarks/^ to mch ir 
jipplies, are Mr, Colebroofco's#. 

Of Mr. Ellis,, late of tbe'Madras Civil Service, who kindly 
supplied the seri.es Bext.to be noticed, it is necessary to say 
more, in propOrtiooas he is lesa known. Alluded to in terms 
of reapecti by the author of th© History ^of My sore, he 
never attained the rank of. an authority, haviiag die^lN'^* 
maturely of poison^ edmimsterod to . him a few years ago, 
rlirough miatuke» by a native servant. But tlio offices b<* 
sitceesaively bfehl, atta^ing to him tbi.i attendance of tho 
most intelligent Hindus, thiroiigh then aid, and his own in- 
defattmble industry;^ he sUcccOTed m retidering himself a con- 
siderable master of learning, and particularly qf their 
law; a scien&, for which ho may be said to have had i 

(1) See Pi-cface to Mr, CuUbrooke’s trmislatiou to ^u^'annaiba s O^^jcsr.. p vk 
12) Prefauo, p. xri. 
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natural genius. Accordingly, the opinions in question, r(‘- 
gardiug, as they did, the customs, practices, course, and law 
of Southern India, and the judgments in the suits in whicli 
they had been given hot having been communicated, it 
became convenient to submit them to the examination of AIj*. 

^ Ellis, — by consent of all who know him, the best acquainted 
'at tfie thne vrith the subject, in that part of our Indian posses- 
sions, A long intihiitcy with him rendered such a refercnc** 
easy; nor di4 he disappoint the eX]pectatiou with whicli 
yt was made, though accepted under circumstances of some 
disadvantage. His ^‘Remarka^^ were all penned by liiiu 
during an excursion on the river 'Hoogly, without the beneiii 
of books ; which' will account for their being,in few instance ^^, 
accoini|)aniod, like ttr. Colebrooke^s, with a citation of autln •- 
lities. And here it may be noticed, that, whore dissent is cx - 
pressed by him, it has regard, not to the corresponding 

Remark^' of Mr. Colebrooke, but to the opnion of th.‘ 
Pundit, Mr. Ellis never having seen ^Ir. Colebrooke^s ** Hi - 
marks and that, where the effect of any of Mr. Ellises ha^ 
been simply that of coincideuco with Mr. Gnlebrookc, Mr. 
Eit^'s has been suppressed, Mr. Colobrooke'a nut being con- 
sidered m j*equiring confirmation. 

The only remaining observations of the kind, to be speci- 
ally distinj^ished, are those of Mr.^Sutherland of Bengal, tho 
nephew of Mr. Colebrooke; a Sanscrit scholar^ and an emi- 
nent Hindu lawyer; of which "'the notes and accompaniments 
to hflrtranslation of the Dattaca Miwaiisa, ana Baitaat 
Chand>nca, afford abundant proof. The antbor has, in 
correspondence, (commenced previously to any pex'sonal ac;- 
quaintance,) experienced from him, all his kinsman^s Hbc^r- 
uKty ; wyie his Remarba^^ annexed to some of the Opi- 
nions,^' show, in conjunction with his published work, tliat 
it ja hot in that estimfitile quality alone, that he resembles 
hilp but in gleaming and judgment also ; leaving one to 
regret in them only, that they are so few. 

With all his opportunities, and much os^Ho authqr^s occa- 
'sions had led him to cultivate them, yet, unacquainted witJi 
the Sanscrit language, in ^hich, (to u^e the expressigu of Sir 
William Jones,)(*^ ^*the Hindu laws arejbr,th§ part 
‘Mocked up," great would have bjeen his p^dmpiiion, in 
offering to others, in any form, his ideas on the subject, hail 


(l) Preface to translation of the IVgest:, p. vi. 
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h© not first taken tlie moat effectual means in his power, f)t' 
bringing them to some practicable test. For this p«rpo?«% 
unable to reach th# fountains^ it became him at least, toward 
correction and verification, to avail himself of what he con- 
ceived to be the safest, and best channeh. The work brought 
to a close, according to his then existing means, he, in tW> 
summer of 1823, printed a few copies, the greater part of 
which he forwarded (interleave^d) for examination, to friends^ 
at the several Presidencies of Bengal, Madr&, and Bombay ; 
with an earnest solicitation for crjticism, and every species of 
remai'k, calculated to render it not unworthy its purpose, 
'rhis has retarded the publication, witheut having, m thi^ 
degree that was expected, answered the pu^ose m which 
the transmission was made; — the author having received, in 
this long interval, no return from Bengal, and two commu- 
nications only from Bombay. But the delay is not to be re- 
gretted; since it has afforded him ample time for revision, 
which he hopes has-been employed in^ improvement, from 
sources of his own ; while it has not Ijeen unproductive, as lo 
its direct object. To the pre^nt Cmef e[i}stice of Bengal/*' 
(at the time one of the puisne justices of the Supremo Court at 
Madras,) he is, in consequence of the measure that was pur- 
sued by him, indebted for some valuable suggestions as to thc'^ 
arrange^nt, and some useful remarks on the details of the 
work. The late Chief STuStice of Madras, in returning; the 

2 that was placed in his hands, in addition to remarks, 
^as might be expected from his high legal character and 
station, accompanied lit with notes of cases in Hindu law, 
determined in the Court in which he was presiding, since thf* 
time whew the author quitted India. And to William 01ivei\ 
Esq., and John Fryer Thomas, Esq., both of the Madi*as 
Civil Service, and to Charles Norris, and John Pollard Wil- 
loughby, Bsqrs., of Bombay, all four liokting with credit 
offices in the judicial department of their respective Pre^deii- 
cies, he is under infinite obligations, for suggtJStious ancl cor- 
rections ; every one of which, ho believer», he may venture lo 
say, he Ilbs adppted. 

• • 

In a professed compilation, like the pitiseut, the author has 
been carofbl tq support every position advanced, by a spei^lic 
citation; an^ where this is wanting, the credit of what is 
laid down fiuist be understood to rest, not upon nny 

(1) The Honourable Sir Charles Ovey 
(2) The Honourable feir Edmund Stanley . 



xviii 


PREFACE TO THE FIRST EDITION. 


judgment of his own, but on the result of the extensive 
scrutiny, to which, previous to its present publication, it will 
have been submitted. 

In the course of his communications, it has been suggcstod 
to him, to point out, more in detail than it is thought appear.^, 
wliafcis obsolete; and how modem practice differs from an- 
cient law ; — or, at all events, to warn the Student, by a 
^general note, that, the lex MUscripta, is, in fact, often follow - 
efl, where it is in direct opposition to the lex empta. The 
latter is hereby done ; but, beyond this, to notice the variation 
in ofery instande, as referable to the different provinces of In- 
dia, would, in the actiial stato of our knowledge, and means, bt; 
extremely difficult and perilous. Sucli discrepancies must, 
in general^ be left to be investigated, from time to time, in 
particular cases, as questions arise in different parts of the 
country; being to be regarded as the result of local custom 
and usage, growing up by degrees, extrinsically ; and not 
be necessarily included, in a treatise of general law. 

With the adv^tagcs thaj: have been thus acknowledged, 
confident that a work of the- kind cannot be expected to arrive 
at attainable perfection, without the combined aid of manjr 
lights, the author takes liis leave for the present, — ^with the 
hope that these may still be afforded him, beyon^ wjliat -he 
has„already received j — ^prompted herein by the same zeal, 
in tiiie prosecution of a public object, that first stimulated the 
undertaking, and has since maintained in him the persever- 
ance, with which it has been so far performed. 


Bath, Aug. 1825. 
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ft 

« 

The digest referred to; thus. Dig., is Mb. Coleb^ocike’s 
translation of Jagannatha’s; Load- ed. 8vo. 1801 

The initials, C. E. and S., annexed to the references to the 
A ppendix, denote respectively the names of Mr. Coj-ebbooke, 
the late Mr. Eeus of Madras, and Mr. Sdtherland of Bengal. 

• Where thd pfiojAe arc spoken of, tKe tern Hindu is used— 
where any tiling belonging to them, (as law) Hindu. 

The Appendix referred to, at the bottom of the followin'g 
pages,'' forms the opinions of Pandits in reference to the 
t'hapters. 

• • 

The other references are principally to the works named 
at length, rand described ip the Preface, supr. p. viii. 

TThe Decisions referred to in the notes are those of the 
late Madras Sadder Udalut and the* prosent High Court of 
Judicaturo at'Madras.] 
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JNTR(fDUCTION. 

(TO THE THIRD EDITION). 

BY 

J..D. MAYNE. 


W iiEN Sir, Thomas Strange was writing the Preface to tli(^ 
Second'^Edition of hia work on Hindu Law, ho asfserted with 
a sort of proud regret, that he Lad no acknowledgments to 
make, in any quarter, for assistance, or suggestion ; thougli 
invitation, and even solicitation on his part, had not been 
wanting/^ This he ascribed to the ungrateful nature of the 
subject, and the almost uniiversal indi^erenco as to what rc- 
gamed India. . At the same time he maintained, that tho 
thilure of all encouragement of the sort, in the progress of 
such preparation, had no other effect, than that of stimulat- 
ing lus care and diligence towards attaining his object, in the 
ciUtivation of his own resources.®' 

Had the author livfed to superintend another edition ot hLs 
work, he wftld probably have hi^dthesame acknowledgment to 
make, though withfeelingsof gratification rather than of regret. 
He wt>uld have found that little assistance or suggestion was 
afforded, because little if any was needed. In fact. Sir Thoma.s 
Strange's treatisejkas done more than merely cqjleeting the 
authorities upon Hindu Law. It*^bas settled the liaw. The 
references to original law books, still appear at the foot of his 
pages, but it is rarely that any consult them. We rely un- 
hesitatingly updu the afisiduous accuracy which collected so 
many sources gf infonnation, and the exquisite judgment 
which evolved an orderly system from conflicting opinions. 
Pew will search for themselves through M6nu/)r the Mitac- 
shara, when they can find its substance brought out in the 
‘masterly Englii^ of the Chief Justice of Madras. Few will 
enquire into the rival views of Sricrishna or Yajnyavalhya, 
when j.he balance between them has been struck by a single 
weighty seiitenco of Sir Thomas Strange. Jbscordingly it 
womd be dij^ficult to find a second law book which ai the end 
of thirty years could be ro-printed verbatim, with any advan- 
tage' t6 the public. Yet the present work hardly requires any 
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VG-editing. Statutory enactments have rendered obsolete 
some few portions. Doctrines have been illustrated and am- 
plified by recent decisions, but little has been either doubted 
or over-ruled. The Indian Courts are still governed as au- 
thoritatively by Sir Thomas Strange, as the old Philosophers 
were by Plato or Aristotle. * ^ 

• 

Much of this no doubt is owing to the peculiar character 
of Hindu Law. Springing as iC ddbs from a IStereotyped 
ligion, its nature is essentially unp^gressive. Other systems 
of juris prudo rice have been moulded upon the material wants 
of a people, and imperceptibly alter as tlu)se*wants#vSn(s£, 
ehrtngo or increase. Priests and laymen^ judges aniparlia- 
uionts, have successively aided in transforming the old feudal 
laws of England. Now principles have sprung up, and old 
principles have been warped to effect objects du-ectly opposed 
10 their original purpose. But little of this sort of ftansmu- 
tation can take place, •whore law is rooted into an inflexible 
religion. A rule majr seem iuconveiiiont* but what is incon- 
venience comfiared with infidelity ? X. principle may appear 
abstractedly unjust, but can it fie really so/ when it was first 
promulgated as a revelatioEbfrom Heaven, and when its vio- 
lation will be punished by the tortures of Hell ? Discussion 
is silenced by authority, and authority of a nature which 
cannot be over-ruled on tippcal. I, 

A.t present the Judges seem often to feel a diflBcuUy in 
acting upon some pecuKai* principle of Hindu Law, front its 
avowedly religious origin. I have frequently heard it sug- 
gested that such and such a doctrine is not one that can bo 
enforced by a merely civil ti^bunol. It has always seemed to 
ine that such an idea involves a fallacy. So long as we recog- 
nise Bindn Law at all, we must rec^ogfnise Jhe soUrdo from 
which it is admitted to flow. So lohg as we recognise tho 
source, tVq muA recognise every thing which is ihe necessary 
and avowed eonsequen& irfit. For instance, the Jaws of Inht- 
ritan^ and Adoption are based upon tke spiritual necessities 
of Hindu; Many, of the distinctions' appear to ns pneriloi 
and nnjnst. !Phe only question for a Judge is, whether, 
admit^ng the axiom, the disputed proposition follows fi*om 
it. The axiom may, in his opinion, be false or tri^ng, but 
ho is idoiinistflring law to these who believe it to be neither. 
It is their system, not his. He cannot logical! enforce aii 
axiom when it leads to one result, and throw it aside vjjien it 
leads to another, whith is equally inevitable. If such au 
. d 
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idea wore once introduced, Hindu Law would be exactly what 
every Jijdge chose to allow it to be. Certainty would be done 
away with, and a crusade against religion commenced, under 
the pressure of the Civil Courts. Whenoverthe nation begins 
to outgrow’ the system, the only reiftedies^oeni to be, either 
1v> abclislj Hindu Law altogether, and introduce another Code, ' 
4»r td get rid of specific evils by positive enactment, as was 
d‘^noin the case of slavery, suttee, and exclusion from caste. 
^{x\ this way wo 'should haVo certainty as to what was abolish- 
ed, and certainty as to what re-placed it. In the other we 
‘should be in doubt as to tioth. 


If, h(?weveiv Hindu Law must bo tolerated in the case of 
thosowiio believe in the Hindu religion, itcortainly seems most 
unde.sirablo that it should be forced upon those who dis- 
believe in that religion. In this vioAv the recent decision of the 
JMadras Court of Sudder TJdalut, in the great case of Abraham 
a. Abraham,* seems peculiarly unfor- 
tunate. That case decided, that per- 
sons of Hindu blood, who had been 
Christians for generations, who spoke, 
dressed and lived like Europeans, 
who associated with none but East 
(ndiaus and Europeans, who retained not a vestige of their 
origin except their complexion, would still be boujwT by 
Hindu Law.'"''^ It would of course bo disrespectful to appear 


* For the information of 
the readoLvthe vieweof tfie 
oppoeita sides as exprossod 
in th^ Indian $tcUesnt^.n of 
tho 5th October 1859, are 
!-iven in a foot note; 


«THE LAW OF NATIVE •CHRISTIANS. " 

A, case of considerable importance has just boon decided* in appeal 
i n the Madras Sadder Adawlut. It is Abraham case. Tlie facts are 
shortly these, so far as they are matcinal for our present object. Two 
jL^enerations ago a native Hindu became a convort to the Christian 
Vaiigipn. He died apparently without any property,, leaving two sons 
JVfatthOw.and Jrafic^s. Tjbfo elder went to Bellary, where his fortnuew 
llouriahiug, he sent to Madras for his younger brother Francis, then 
a boy Of tender*ive&rs. Busiuoss increased,«and Matthew from a petty 
sltdf^eeper bocame the AbkaiTy conbraOtor of Bellary. Francis ap- 
(voars to have assisted hi8 elder brother in his bnsmess from thevtime 
that he became capable of taking a share in its^ eonduct. Into th«; 
Vhop he was expressly admitted a partner With an interest of one- 

((a) TbU ca4e ws» brought fat »ppe«l boiWre Her Privy Council on (ho l3t^ 

of^iune when the Judgement of the judder Court reversed hnd (he decree of 
the CivH Court of Bellgry teetored with ceriafar^iiMMlUiMtioAt as to the luodo of aoeobnts 
between the parties. Iter Mojesty's badges ruled (Hat thoUe thgd^und ao.audivided 
vuniiy together was dissotvedby the conversion of a member to Chnstfanlty ' so f^ir as 
r<tgdrded such nytmher,. that a convert might rcitounoe the old law with his forinec 
> .•ligion or abide by the old law notwithstanding his change of faith ; that ths^ lex loci Act 
XXI lS90t did not apply to parties who had ceased to he Hindus in reUgioft ; mid, tha^ 
4 u^(oius*aiitl usages not enjoined might be as voluntaEily (hanged as they were voluntarily 
adopted. 
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to doubt a ruling, wliicli may be appealed against, and wliicb 
must be assumed to be good law, till it is reversed ; biit it 
cannot be denied that sRch a decision is a political misfortune 
to those whom’ it affects. It ties down a large, and most 
^promising class €0 the ^immunity to a jurisprudence whose 
*first principles they disbelieve, and which no efforts of their 
own can alter. They are to be Hindus by law, because 
their great-grandfathers were Hindus by I'eligfioii. They are 
to be bound by laws which inconvenience* them, becausj;^^ 
those laws depend on tenets which they have abandoned. 

Mo'iiua quinetiafn jiingehat corpora 

thirdf on the occasion of a third party being t^lcen into pai4nership- 
Sovei^ bonds appeared to have been jointly executed by the brothers 
for large sums : and as Matthew became infirin, Fmncia giiiidually 
took more and more upon himself the maimgemeiit of all the affairs, 
until at last Matthew died, leaving a widow and two sons, Charles 
and Daniel Charles had at that period proceeded to Eughuid, with 
a view to his being brought up to the Bar, prosecuted his studies ut 
Oaanbridge where he entered as an undergraduate, and was main- 
tained by fund^ provided by his uncle Francis from Bellary. After 
t^e death of Mathew, Francis app^rs to have continued in the man- 
agement of the Imsiness without any perceptible^alteration, until the 
comtneuebment of the uuhapp;^ family disputes, which gave 4*ise to 
the litigation that has just terminated in the sudder. The content 
tion between the parties turned upon the Law under w’hich they 
weio tc be governed. The plaiutiira, Charles Abraham, his mother 
and brother, claimed the Entire property, valiied at three lakhs of 
Rupees, on the ground that by tn© conversion of the grandfatlicr, 
the fashion in which the family Hved as leading members of the East 
Tudiaa community at B^ll^ry* as well as by the facts of tho case. 
Francis having all along been regarded as a mere servant and paid a 
salary as such ; the dispute must be decided according to En^isli 
Law, and theit therefore the ^aintiffs whore entitled tp the entirety, 
The Defendant contended tl^ the Hindu Law must govern the 
case i that he and^hls broth^ were undivided m^^nbers df a Hindu 
family, and that he was entitled to a^moiety of the property ; though 
lie melted, with some degree of inconatstency, that as to .the Ab- 
karry contract, was entitled to the whole proceeds from the date 
of his brothers death, on the plea that it had boon continued to him 
from year to year solely ou ^ouut of Jbis personal qualifications. 
This howler Was abonddnckl by his Couna 1, who admitted that if 
the Hindu Law was to prevail at all, it must govern the whole case ; 
and thht although ^Francis Abraham’s fitness for the duties might 
have operated wgbly with the authoflties in bestowing on hiiu the 
annual cdhtrabt fbr the Abkaery, yet that tho family flinda most have 
bm|doyed in it, and that the profits must therefore fall ^to«and 
form portion a^the undmded fbmily property. 

* * - • * « 

It is certain that when a native becomes a convert to Christianity, 
he necessarily disoliavges himself from a considerable portion of tli(i 
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Like Mozentius of old, tliis judgmentlinka tlio living to tho 
dead, tho old world to tho new, the progressive Christian to 
the stationary Hindu, the growing law to tho fossil religion 

It may, however, be said that native Christians are only to 
bo bound by saoh parts of Hindu a4hro applicable to 
VjJiemi But this world merely bo a substitution of uncertain- 
ly for absurdity. Who is to settle what parts of tho law are 
applicable ? The Hindu rules of inheritiince are sensible 

; ^ 

iliudti law. All that, for in$taiicQ, which rolaLc^ to oeromonial ob- 
servances ; and Hindu society ia so intimately bound up with and 
bas6d Jpon its religious observances, religion so enters into its Law 
at almost every point, that it may at the first blush seem difficult to 
voconcilt a partial abaadoumoiit of that Law with a cliugiug to 
another portion of it. But if wo suppose tho case of a whole native 
fUmily oeoomiug converts to Christianity at one and tlio same time, 
it will be found that there is nothing unreasonable in tho hypothesis, 
thatwhUe they cease to observe aUthat portion of the Hindu Law 
which is incompatible with Christianity, th^y may nevertheless con- 
tinue to observe other parts which are perfectly compatible with 
their new state. Such for instance is tnoir continuing to reside 
together as an undivided family, having all tboir g^>ods in commora 
and throwing theit several eariiings into a joint common fund. 
(Certainly their more conversion to Christianity would present no 
obstacle to such a state of things ; a*nd it seems therefore, that the 
inquiry in such a case must hinge upon the customs observed by the 
class of which the individuals are members. If each separate familv 
or separate oSombors of a family were permitted to observe a law for 
themselves, it might lead to great trickery and confusion : a third 
party fancying he was dealing with an individual, might find himsoli 
afterwards held responsible by undisclosed members, of an undivided 
family ; and accordingly there are many cCeddod cases in which it is 
laid down that the custom of the class must give tho canon of Law 
lu such cases. Accordingly many witnesses were examined on behalf 
of the Defendant from among the na1)ivo Christian communities of 
varions districts in this Presidency; and tho testimony in support of 
uaiive families who had become Christians, contfhuing to live as an 
nndivid^ Hindu family, i^s abundant. Benpeotablo persons whii 
had themselves known division taking place in their own family ; 
Moonsiffis and ^meons who had tried causes in which such events 
had come under their obserration, deposed to tho prevalence of the 
pi*aotic6; and certainly we can see nothing to miUtate against the 
probability or reasonableness of such a proposition. On tho whole 
then, the important point decided in this case, as it concerns the 
community, is that which determines, that a native by becoming a 
convert to Christiaaiity does not necessarily f^l under the English 
IjW ; but that there being no lex loci applic^le to people in such cir- 
(mmstaheos, there is nothing to prevent them contiuujpg to abide iSv 
hiich parts of tho Hindu Law are not necessarily inconsistent with 
the profession mf Chnstianity.” ^ 

e # ♦ If « 
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I'DOugli, but rest on an Essentially religious basis. The next 
heir is ascertained by enquiring who would be* entitled to 
offer the funeral cake at the ceremonies in honor of the de- 
(•eased. Christians have no such ceremonies^ and no funeral 
cake. Can this t^^st furnish a principal of dpeision in their 
•rase. Again, adoption is an act not involving in itse]f any^ 
religious aspect, but essentially religious under Hihdu Law. 
A son is adopted to save his^ father^s ’’soul from Put,, and the 
person to be selected must bo choson according to his fitness 
for this purpose. Can a Christian, be allowed to adopt, and 
if so according to what rules ? The principles of Hindu Law 
c 5 ^nnot apply to him, and what other principles^ are to ta sub- 
stituted ? If it is a misfortune to-be bound by a system of 
jurisprudence in which men cannot believe, it is a stiirjgreater 
misfortune to be bound by fragments of such a system, which 
no one can define. 

There are no doubt, very grave difficulties on every side of 
the question, and probably the best way to cut the knot would 
be by specific legislation. This is thp opinion of Sir Charles 
Trevelyan, the present Govemer of Madras , In his evidence 
before the House of Commons in 1853, he proposes that there 
should be framed, a complete body of Civil Law for the 
East Indians, the Armenians, Foreign Europeans, and those 
whb have at present no fJivil Law,* and that this body of law 
so framed should be the foundation of a 6ivil Law for>the 
whole of India, and should apply to all other cksseain common 
with those above mentioned, except on points connected with 
the reli^ous system of the Mahomedans and Hindoos.” 

I fear tlftit the manufacture of an entire Code of Civil Law 
which should govern every relation of social life, is too gigan- 
tic a process to have any ehanco of being effected. But there 
seems to be no difficulty in introducing an entire body of law, 
as for example that , of England, and tlien modifying it in 
particular points, as for instance the principle of primogeni- 
truo. 'I'he feudal dpetrinos of real piroperty, the distinction 
between d&eds and simple contracts, and so forth. This is the 
course which hak' actually been adopted in Australia. 

It is important to notice some legislative enactments which 
have altered the law as it existed when Sir Thomas Strange 
wrote. r* 

I. — The whole of Chapter V on Slavery, has long since 
ceased to have any Jmt an antiquarian interest. Act V ol* 
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1 843 declares that no rights acrising out of an alleged property 
in the person or services of another as a slave shall be enforced 
by a Civil or Criminal Court or Ma^strate within the ten'i- 
tories of the East India Company. JBy the other Sections of 
the Act, slaves and freemen are placed in the same position 
\as tapi'pperty and rights. 

t * 

II, — ^The doctrine that a Hindu uddow cannot re-marry has 
ypow been done away with^by Act XV of 1856. Section i 
provides, that ''no marriage contracted between Hindoos 
shall be invalid, and the "issue of no such marriage shall be 
illegitimate, b'y r^^ason of the woman having been previously 
marrie,a or betrothed to another person who was dead at the 
time of such marriage, any custom and any interpretation 
of Hindu Law to the controry notwithatandiug.^^ Section 
2 annuls upon re-marriago^ " all rights and interests which 
any widow may have in her deceased husband^s property 
by way of maintenance, or by way of inheritance to her 
husband or to his lineal successors, or by virtue of any 
will or testamontarj^ disposition conferring upon her, 
witKout express* permission* to re-marry, only a limited 
interest in such properly, wiih.^no power of alienating the 
same,'^ By Section 4, "Nothing in this Act shall bo coil- 
strued to render any widow, who at the time of tho d^ath 
of any person living any property, is a childless widow, 
capable of inheriting the whole or any share of stich pro- 
perty, if befoi^e the passing of this Act she would have 
been incapable of inheriting the satnd by reason of her'^being 
a childless widow " Except as in the proceeding Sections 
is pi*ovided, a widow shall not bj reason of her pe-marriage, 
forfeit any property, or any right to which she would other- 
wise be entitled ; and every widow who has re-married shall 
have the same ijghts of^inherit^ce as she would have had, 
Jiad such marriage been her first marri^e/^ (Section 5.) 

< • 

JII. — Suttee is forbiddeh by Reg, I of 1830, ^ Cl. 2, And 
§ 6, which provide, that all penjons convicted of aiding 
and abetting in the sacrifice of a Hindpo widow, by burning 
or burying her idive, whether the sacrifice be vpluntary or 
not, shidl be deemed guilty of culpable homicide, and shall 
be liable to punishment by fine, or by imprisonment, or by 
both; nor shall it be held to be any plea of j unification that 
he or she wa^ desired by the person sacrificed to assist in put- 
ting her to death.^^ Where violence or compuLsion is used, 
or whAre the death takes place under the influence of intoxi- 
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cation^ stupefaction, or other oaiise impeding tho exercise of 
iVoe will, the guilty party may be condemned to death. 

• 

IV. — Tlie Hindu Law, as we have remarked, was in its very 
essence founded upon the Hindu religion. Hence it followed, 

•that an abandonment of the religion, or the loss of its privi- 
leges by becoming an out-cast^ deprived the offender of all 
the benefits which he would obtain by tnoans of it. Now, how* 
«‘ver, it is declared by Act XXLof J850 that “ so much of 
any law or usage now in force, within the territories subjeci 
to tho East ln£a Company, as inflicts on any person forfei- 
ture of rights or property* or may bo held in any way- to 
impair or affect any right of inheritance, by reas 9 n Ot his or 
her renouncing, or having been excluded from the communion 
(ff any religion, or being deprived of caste, shall ceaso to be 
enforced as laid in the Courts of the East India Company, 
and in the Courts established by Eoyal Charter* within the 
said territories.^^ He^ice it ns quite plain that where a parti- 
cular Act entails degradation from caste, that degradation is 
not ill itself a ground of disinheritance. Sometimes, however, 
it hcqipens that a particular act,- which would justify exclusion 
(jf caste, is also considered so heinous as to be a ground of 
disability to inherit even independently of the exclusion. 
8uch a case would not bo relieved by the Act just cited. An 
iusfance of this occun’ed in S. X. S. No. 40 of 1858, decided 
by tho Madras Court of Sudder Udalut. There a party sued 
lor a share of his inheritance. He was met by the oWeetion 
t hat he hadbeen previously convictedof attempting to defraud 
his brother of part of tho pi’operty, and of a burglary com- 
laitted in jjursiiance of that attempt. It was held that this 
crime was m itself a bar to inheritance under Hindu Law, 
(jiiite indepondontly of aiiy exclusion from caste cousequent 
thereon, and the objection to his suit was upheld, 

V. — Chapter XI contains a long discussion upon the tes- 
tamentary power of Hindoos, in tho course* of which Sir 
Thomas Sti*ango doubts the propriety of oven granting pro- 
bate to -wills by such parties. Act XX. of 18tl, however, 
iHstinctly recognises wills by Hindoos, Mahomedans, awd 
other persons not usually designated by the term British sub- 
jects, and enacts, (Section 9) that no certificate in respect of 
t!ie properti^ of such persons shall be valid, if mado'after a 

probate or letters of administration granted in respect of the 

• » 

[(ft) Thia Act is repealed by Sec. i of Act XXVII of I860 ; btifc the rea- 
.soniiig iu tho text still applies— Vide Secs, xii and zvii of the repealing Act.] 
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same^ provided assets belonging to tbe deceased where at th«.^ 
time of his death within the local jurisdiction of the Court 
granting the probate or letters of administration.’^ Section 
1 4 provides, that all probates and letters of administration 
granted by any of Her Majesty’s Courts in cases in whicli 
c.ny assets belonging to deceased persona were at the time of* 
thoif deaths^ within the local jurisdiction of the Court grant- 
the probate or letters of administration shall have the 
‘ ^TOCt of probate or letters of administration granted in res- 
pect of the property of British sulnects, but for the purposi* 
of the recovery of debts only, aud the security of debtors 
paying |he same.’’, Accordingly where a testator died, leav- 
ing prpperty within the limits of the Supreme Court at 
Madras, and made a will, of which probate was granted, it was 
held that the executor could not sell property in Conjeveram 
outside the limits. The Sudder Court ruled that, the probate 
in question vested the executor with no right to act beyoml 
the jurisdiction of the Supreme Court, further than that 
under the provisions of S. 14, Act XX of 1841 it empowered 
him to recover debts. ^(Mad, Dec. p. 193 of 1853.) 

JOHN D. MAYNE, 

r* 

ScPREMvi Coi:bt, Madras, October 1850. 
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PEINCIPALLY WITH EBFEEENqp TO SUCH POETTONS OF 
IT AS CONCEEN THE AUMINISTEATION OP JUSTICE,^ 
fN THE KING’S COUAtS, IN INDIA. 


ADDENDA. • 


A^coudikg to an intention cxpredsed^ and a pledge given'^^ 
relative to a work entitled “ Considerations on tJie Hindu 

Law, as it is current in Bengal/^ by tho Honourable Sir 
Francis Workman Macnaghten, Knight^ &c,, it has been care- 
fully examined ; and, the result of that examination is now to 
be added. In adopting this ihethod for the purpose^ I have 
to repeat my regret, at nq^ having received a copy of Sir F. 
*VV, Macuf^ghteu^s work in time, to have incorporated in my 
the doctrines it* contains. — It is an extremely valuable 
one, to any one engaged in the study, or administration of 
the Hindu J.uxw. The author was himself administering it, 
when he compiled the work in question ; being, at the time, 
one ^f tho Judges of the Supreme Court at Beng^ ; for which 
%i «son, it is much that he could find the requisite leisure ; and 
though. Oil this account, is not arranged as ho could have 
wished, it is full of important mateiials ; introduced, and com- 
mented upon, ii> most instances, with observations, deserving 
the greatest attention, wherever the same points shall come 
he discussed. It is the more valuable, "^hat, so far as the 
author of Hindu knows, such of tlieip as are derive^!. 

tVom the records and proceedings of the Sup],*eme Court at 
Bengal, are no Avhere else accessible in print. The author 
last alluded to, 'now proceeds to make his use of it in tMs way ; 
supplying, in some instances, the deficienoiea, — ^in others, cor- 
recting — ^and, in others, confirming the doctrines of his own 
•^York, in the shape of additions/* In so doing, h^ is ready 
to confess,^atrthey will stamp a value upon it, which itdo(^s 
not otherwise possess. 

<1) See Hindu Law» Frslhce to Opinions of Pundits, viii. 
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1 . 

to l»t lidit. p. Tin' li(s{!{{d> .-< N Mnniy'^ Sic 

One of the Pundits of tlie Supreme Court of Bengal., just! 
lying, to Sip Francis Macnaghten, one of the Judges, in a 
^^vritten paper, to opinion ^ne had delivered, ou a case referred 
to him, — said, Decision s'; are not fonned solely “by the texi> 
of Menu ; bepausc, without the assistance of coriiineiitators . 
“ lus free meaning is not evident/* &c. - ronsidcrations on, 
I’vrc.jjr 162, 

11 . 

1’lie same, p. xiii.— l)i ihe eoiiri>'j of the ‘prtstntf norli^ ' 

“ To those who haye made the Hindu law any part of tlu ir 
study, it cannot appear strange that it is so unsettled and 
‘ contradictory; ' of the opposing writers are, in poii.r 

of dredit, equal to each othet^j and, in regardlessness of con- 
sifetency,. texts aro adopted by each for the purpose of sus- 
‘"faming his Own particular doctrine. The obsolete, is con- 
founded With the acknowledged, law. The context is often 
" omitted, aUdpassagd^ Which ought V ;0 be relatively considoi - 
•‘ ed, are quoted as if they were 'absolute and independeur 
in themsTelves. Wo cannot therefore Wonder that so littk 
"" satisfaction is to be obtained from authority ; — nor can wi 
"• but lament that some effort has not long since been made, 
to distinguish and separate thqse which are, from those 
“ which are not, rules of action.” — Oousiderations on, &<*.. 
p. B37, 


^ HI. 

Introduction, p/ll. — And i^hile such thtdl coniintic fo 
OUT policy/^ &c. 

I am far indeed from desiring to disturb any fixed priu- 
" ‘ciplee, tod mtfeh ^her from wishing to introduce any 
‘ ' notions t>f my owm in their place ; but toe unsfettl^ stiito of 
Hih^ laWdii hhivei*sally complained of ; and I hhvfe perfifead- 
od myaOlf ^toat ah attempt to pwduc© oi^r c^ 

“ ihg confusion, cannot but be in some measure useftil.”-^To 
which may be added the ^ reflections of the author, on some 
([uotations by Irim from the Digest, which he sftys he gives > • 
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• not for the purpose of instruction in nny thing, except tho 
“ Uselessness of endeavouring to extract certainty from the 

books of Hindu Jaw. * Those (ho continues) whoso duty it 
‘^is to administer justice to the Hindoos, may nevcrthelesis 
read over their law books with some advantege; for, by n 
“ perusal of them, such persons cannot but t^mtho necessity^ 
of caution, and tjie dangers which b®®^t them, when they 
may suppose they are standing upon fixed and established 
‘"principles/^ — Considerations on,&c., p. 10.6, 112. 

MV. 

f/ • 

Hindu Law. — Cap. I. p. 21. — hi the Shi gal 
Provinces/^ &c. 

“ I must not omit to mention that there are several texti^ 
“ ^vhich put moveable and immoveable ancestorial property 
“ upon the same footing ; but the numbex* and weight of 
•authorities arc on the other side/^- — Considerations, &c., 
p. 251 It is desirable that theexttot to which a Hindu in 
his lifetime, may give, or make an unequal distributicfti of, 
“ his pi’operty, should be ascertained.-— I think it clear that 
•lie has a right to dispose of his Bolf-acqmred property, 

" w^Jethe^mo^*efl^^e or immoveable, according to his o-wn plea- 
“ sure — and that he has the same right as to aneettorial move- 
•‘ able property. With i^espect to ancestorial immoveedde pro- 
“ perty, there seems to be much doubt. Tho gift of it all to 
‘ ‘ one %on is certainly not aUtborized by any of the hooks upon 
Hindu law. Unequal distribution may, nevertheless, be 
allowed--J:)ut we can hardly accede to the principle, with- 
out knowing the limits by which it is to be bounded. As 
they have been#defiued by those who insist upon the right, 
it must be admitted that discretion will become in a great 
“ measure at least, if not entirely, a* substitute for the law.^' 

- -Id. p. '242.~Speaking of a Hindoo^s right tevdispose of his 
own self-acquired property, according to hi^ pleasure, as 
alsoancftstqrial moveable property, ^‘bdth rights indeed, (says 
thA author) seOm, in fneirtOxercfse, to be accompanied by 
moral restrictious.*^-^jMi‘^^^^ 246.— It #ilL be i$eeh tha t 
^'decieiohs and Opinions have turned upon this sfrigte point 
‘' •^that has overcome thelhW.'^^Id. p;247.'^ 

a^u of the rij^t to dispose of ancestorial ina^ 
ubTfe property, at his*0mi dfecre^bn, the same»authOr says, 
'' The question, at Jiresenfei ^'^^ and JuMjisb it 

* ' weto as easy, as it- ^ertatb^dhd^raOTble, "to extri 
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“ difficulties. — I cannotcosceivehow this is to be effected, with 
any thing m the resemblance of consistency, but by recur- 
ring to the principle which gotemCd earlier ibeisiana of 
‘J the Sittdder Dc'wannee Adau^t — and, .admitting on unequal 
disbibution«of such property, to be immorid and as 

it relates to the distributor holding, nevmrtholoBS, that hfs 
a6t sliali be valid a^d binding, as it may affect other par- 
Id. p. 293. — I now return to the question of a 
' Hindoo^ s rig^t to dispd^ 4rf his ancestorial property, by will, 

“ or by gift. In all view of it, we shall discover difficulties, 
and i do not, as I before olmerved, seeanj mode by which 
we*can be extricated from tiiem, but by adhering to the. rule 
which has already been acted on, and declaring that a gift 
of even the ancestorial immavealh'propevty to one son, 
in exclusion of the rest, is sinful ; but nevertheless valid, if 
inade.’^ — Id. ,p. 297. 

c 

V. 

Cap. I. p. 23 — ^he ^principle -of factum valet" &e. 

‘*>111 books vre seldoixr €iid a distinction between acts 
“ whid .1 are mful merely,- and acts which are void in them- 
selves, clearly expres^^ Tliere is a genm-al prohibitioii 
as to all, and the expounders are to discriminate between 
' ‘ those which ought to bo binding m morals, and those which 
‘^aro binding inlaw.’^ — Considerations on, &c., p. 800. — 
•'The maxim *qmod fieri noA debet, sed factum valet* is of 
“ general, if not universal application in the Hiudn law - 
and depredation upon prt^eriy must necessarily be prompt- 
“ ed by a recognition of the principle; for the ^bezxler is 
“ free from restraint, and the rdbeivsr protected against re- 
^‘tribntion."— Id. p. 38. 

VI. ' 

Cap. h p. 25 . — “ Property acquired hy'a single 

man" Ac. 

" It is desirable that the extent to whiqb e Hindoo,, in his 
may^ give, or miAe An nnfQt^ .di)M»^|:mi»pn of his 
property, should be'ascertaioed.-7-I think it id^ thatlte has 
right to dispose of his adf'Setpured priO|ierfy, whetlj^er 
mmreable or- nnmovoable, anoording tp toil pltois«r« ; < 
",and toat ^ has the same right as to^anceetorial 
propeiiiy.^^-^-^SSMterationson, 

to anbestorid immjotmW stipra, lY 
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VII, 

Cap. IV, p. penarolpnnciplff/’ &c. 

" In the Brahmin, WuMry and BrUce castes, a child, whpm 
• it woald have been incest to beget, cannot he idopted. The 
son of a BisteF,or of a daughter, therCfote,bamiotbe'adopW/ 
“by a Brahmin, BDieti/ry, or Bofee. •The son cf awue's 
“ sistor may be adopted, beoan80,<he marriage of one man to 
“several sisters is permitted. The adoption'of a lM’othex*’s, 
“ son is recommended, in prefcrcndb to toe son of any other. 
“This, however, if the old law 1^ which % Hindoo •yj&s 
required to raise up a son his deceased brother’sendow, 
“be considered, will not be found inconsistent wUh the 
“ general rule." — Considerations on, &c.,p. 14&. — “Thesonof 
“ a sister, or of a daughter, may be adopted by a Soodra^ As 
“ to the throo superior classes, the rule is, that they cannot 
adopt a son whom it would be incest to have begotten ; and 
“ conversely, that they may adopt a son if without incest they 
“ could have begotten him." — Id. p. IjiO. 

vm. 

• . 

Cap. IV, p. 83.~“ And the exclusion seems to hold,” &c. 
“To the same effect."*— ConsideratiiHis on, &o», p. 171 . 

IX. 

* Cap, IV. p, 88.— “And theststed'i eon,” &c. 

“ The nej:t case I shall mention, is one to which I have 
“before tdluded— one, in which thb adoption by a Brahmin, 
“ of his sieter’s sop, was declared valid. This decision, was 
“ man^estly wrong-^axA opposed to all srtithorityy oscept the 
“ depositions of some Pundits, who, by theuf*teBtimOn.y upon 
“ oath, led thb Court into error. If this (Upree is to be 
“rejected as law, it ought at least to be retained as a lesson ; 
“ for it inculcates the danger we incu^ by abandoning our- 
” seilves to^the guidance of BmdUe, if we wi^ to do jhstice 
b^WeenooidiendiligpMities/'— Considei^ationsoB,4i^p. 1 86! 

iV. plT 84.—“ That if emon^ sevefdl htotkerSf” &c. 

“ '^poh pairfieular p^brt, the. spin of all 'I haye been 

“ableto ooUet^ ewtef >e. 
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“ that in the three eaperior classes, if chore bo o/l/if 

“ whole blood, a son of eno of them, will, /or rdigiom pwposet^. 
‘‘ be the son of all ; and that, while this son exists, the child- 
loss brothers by the same lather and motbetr> need not adopt 
‘‘ one £er the perfbrmonco of aaerod, ritee. Bnt that, in a 
•Veoetjlar yoiaf.ot view, a male child is not considered as the' 
“ sou of his father's .h^hres — and that to tako the heritage 
“ a» a eon of his uncle, ne most be adopted; that, epivUiiaUij 
\ “ considered, he confers ‘benefits as a son, upon his nnclos 
" that, iemmraltjf considered, he does not, as a son, derive any 
“ benedts from them — and that the son of a brother is reeom- 
“ niended, in profeyonco to all others, for adoption." — Consi- 
derations on, &c., *|v 1 23. 


XI. 

Cap. IV. p. 86.— "He cannot have two adoptive o)ns,'’ &c 

" From what has been already said, I conclude that two 

men could not, at any time, have adopted the same son."— 
('oneiderationa on, &o., p. 1^6. 

xa: 

Cap. JV. p. 87.—" They are dje'eelovy only," &c. 

<* The gift of an only son in adoption is absolutely prohibit- 
"ed— cm only son cannot be given or received in adoption. 
"The gift of an only son is ocmsidorad to bO an inexpiable 
" piaele. It is indeed said, that an only son may he so yiveo 
" — but it might be said in the same sense, that It man may 
"perpp^te say wi<h;ednes8 if he be content to forego all 
" oopet of salvation, and be condemned to everlasting pnnish - 
" ment."— Consideratioaa on, Stef,, p. 147. 

xm. 

Cap. IV.-p, B8.'^**In favour o/tifatendemt sig»>" &c. 

’ " Those who are against an extension pf ^ age txava 
"to eight years, appear to have some tea^oh on their side. 
" They, say that a child cannot be taken at too early a period 
" of 1^, into adoption. That he may be so taken at the 
" moment of his birth. That as ho is to idske one or his 
"adopting fauier'a family, he onght to<8nte)r'it<«^ a. ndnd 
"coafpletely aaeowpiM, aud'iaady »to ;rMnhra 
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'* notions, impressionB, and peculiar sentiments, of that family, 
“ of which he has become a member. That he ought not to 
"continue with his nalural fhmilr until his affections are 
“fixed, and canndt be transferred to the family adopting 
“ him. This is all true, but we must recollect>that adoption 
“is a voluntary act, and that it is in the option of tht^ 
“ adopter to take, or not to take, a son under such disadvan* 
“tagos." — Considerations on, &o.,j>. 145. 

XIV. ■ 

Cap. IV. p. 91. — “ A’b adoption of one whQ is*marri^^* 8rc. 

“ A. Uindoo cannot bo adopted after his marriage.* This 
“ mle applies generally toiill the classe”.'’ — Considerations on , 
Ac., p. 141. 


XV. 

Cop. IV. p. 92 . — Be this a»it may,*’ &c 

Soodre Sing loft widows, and, as their attorney, Kullmti 
instituted this suit. •Soodeo Sing, a short time before 
“ his death made a ves'bal declaration, in the presence of seve- 
“ rai peraons, that he adojitcd the Defendant Bholee Sing, but 
“mo religious ceremony was obseivea on the occasion. After 
“ the death of Soodeo Sing, Bholse Sing performed the olSse- 
“ qui^, and was acknowledged as the heir, and a turban was 
“ bound round his head by direction of the oldest widow, in 
“ token of his succession. — Upon these facts being establish- 
“ed, Bholfte Sing had judgment in the Zillah Court of 
“ Tirhoot . — In the provincial Court of Patna, this judgment 
“was affirmed.— There was then an appeal to tho Sadder 
“ Dewaiitiee Ada/iolvf, where itwas insisted that sufieientforins 
“ to eonsfUutot adopt ion had not been observed , — The Pundits 
" declared that the adoption was valid. — The'above, it is true, 
“ was a 'adoption; but mo rfUgwus eerenioities wer* 

“ observed— tAdL, tlie parties adopting and adopted ought to 
“ havepreviowly bathed according to wio strictness of law.”~»- 
Considerationfi on, Ac., pp. 126 — 128. 

XVI. 

Cap. IV. p. 96 . — ’* Case of the Rajah of Nohkiseen,*’ Ac, 
See Considerations on, Ac., pp. 228, 280, 856. 
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XVII. 

Cap, IV. p. 97 . — ^ct &C. 

“ The SQU, who is taken for adoption? becomes an alien 
'* from his o^ natural family. He forecoOs every benefit te 
wjidoluhe waa entitled by bus birth. He dissolves every tio 
by which nature hod bound him to his kindred. He is 
"renounced by his own father, when he is made the son 
* " of another. In liis paternal house, every relation, civil, 
" social, and sacred, is gone-^nd althougn contmgtmcios 
" mlj^ht have <put him in possession of ten times the wealth 
" whmh he could have hoped for from his transfer, bis adop- 
" tion ‘will operate as a forfeiture. These are groat sacn- 
" fices, and nmde for the adopter's advantage— ^ho is reheved 
" from the reproach of orbution, — ^who gains respectability 
“ among his neighbours — all the comfort that could have been 
" eipe.(«ed from a son of his own in this world— -and the 
" means of attaining future bliss after death. In this view 
“• of the case, I cannot„ but think that the boy who is taken 
" fov adoption ought to bo cpnsidored as a purchase)* ; and, 
*• in the case of Gopeemohun Deb v. Rajah Rajerishna, he 
" seems to have been looked npon in that light by the Court. 
" For an issue was directed to try the execution of an instru- 
" ment, by yhich Bajdh Nobkisaen was alleged to have made 
" a settlement upon the boy whom ne was about to adopt — 
" and the issue might have been nugatory, if it had not hecn 
" pceliminarily demrmined, that a gift in adoption was p good 
“ and vahuihU consideration, or at least a consideration suffi- 
“ ctent for tho support of a promise." — 'Considerations on, 
&c., p. 229. 

xvin. 

(lap, IV, pJ VJ .—**~Dvn6aUy aud OoUaterally,’* See. 

" There arownrions and contradictory opinions concerning 
" the r^hts of an adopted son (l>attaoa). Some say that he 
" is heii* gentraM^ to w kmamen of his adqfptiiig father, and 
7 others that he Is heir to Ihe admtting faShsTf but not 1o hie 
" ki’hsmAn.^-M^CmMtderKtions on, dm, p. >12^ et seq« ^ 

XIX. . ' 

Cap. IV. p, 68.--7 SvMeel to lh6 entjdence of tf'ton fte- 

* i • ■* * ! 

" If a son be adopted, and Ihe adopting father sfterwwds 
" hareh son of his body ,* the adof^ soik ititall take oM-ihird 
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" of hid (the ad<mtmg father's) estate ; and the begotten son 
“ tm-thirdi. This is the proportion^ in whidi 1 am satisfied, 
** <he]r are entitled to shhro. — ^The role, as 1 beliere it to be, 
is, that the begotten son or sons, shall take one share more 
" tiliaii the son by adoption-^r rather, that thoibegotten son, 
or sons, shall take two shares, and the adopted soz^ onus, 
share. Thos, if one sou he begotten after the adoj^tienf, he 
shall take two shares, and the adoptra son one share, of the 
estate. If two sons be begoftefi after the adoption, the 
whole estate diall be dividra into five parts, of which the 
adopted son shall take one, and tHe begotten sons two each. 
If tmee sous be begotten after adoption, the'estate |lialhbe 
^'divided into seven parts, of wliich the, adopted soj^ shall 
take one, and each of the begotten sons two. This mle will 
*' apply, whatever number of sons may be begotten by a man, 
"mer he shall have taken one in adoption. 1 have had 
‘‘much trouble in ondeavoaring to ascertain the law upon 
“ thispoint, andthe above rule is the result of my researches.” 
Oonsidm'ations on, &c., p. 150. — ^"I shall here notice the 
proceedingswhich took place upon ItajahNohkit8en*$ death, 
'' ho having adopted, and aftervfards having begotten, a ton. 
” There was not a formal decision — ^but me opinion of the 
"'Court was well known to have been, indeed it was declared 
" tobe, that a man who had adopt(^ a son, was not at liberty, 
" by his will, to cut off the adopted son from that pr<^rticn 
" of the esb^, to which, in virtue of his adoption, he i^a.s 
" entitled by the Swulu law . — ^ never hoard that an adoption 
" imp^ed the necessity of practising economy upon the 
” adopting father — <x that it was to prevent him in his ex- 
" ponditurci from exceedij|g his income — or that it was to 
" mtorfere with the exorcise of his own pleasure, in the use, 
" or in the abuse^of his property. In those respects, I have 
" never hoard it surmised that a man was to be a less fre<’ 
" agmit, aftier;^than before, he had adopted a son — but when 
"he homes to* division of his fortune among his family; 
"whe&er by will, or by distribution hi his liv^time, I very 
“nmejb doubt his power of leasening'the iharo, to whicdi his 
" adopted' tfon ii’sntitled by law. 1 imfiins to think th*ft the 
" son .b7 ndopthtti has rwts as * pureAwter, and 
"eamt^DO odfrated bymS adopti^ WAidmitthiyif 

"•Cbahn frthermsy make an noSqnal distiibtttion anu| 0 g>]m>' 
''<hsn'bflgot|miiolttldrtm,ft fidlowthat fcoeandtuhi' 

" ilk* Iks adopted son. Thefr.olsImB stand 

> .(1> S^|ir< p. slfi^^vu. 
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upon different grounds. If tbe begotten son has rights, 
they are confined to anceatorial property. If the adopted 
son has rights, they are extended lo the property that has 
been self-acquired.'^ — Id. p. 228. — The son who is taken 
for adoptions" &o. — ^vide supra, No. XVII. 

XX. 

Cap. lY. p. criterion of title, &c. 

It will appear, that tliis distinction, by which all diftei’- 
enees between the holy saints are to be reconciled, is now 
laiffesido. *Wo cannot indeed conceive, how it ever could 
“ havOrbeen more tiian theoretic ; or that in practice it could 
have furnibhed a criterion, by which the claims of competi- 
** tors could liave been rationally decided." — Considerations 
on, &c., pp. 121 — 162. 

XXL 

Cap. VIII. p. 171 . — The manner of doing this is 
* * discrctiSnary/^ &c. 

In Bengal the course is by relerence to the Master, upon 
which the author of Considerations, &c., says, " It is thub 
evident that n maintenance, if not vojuntarily yielded, fuay 
bp enforced by law, — and I conceive it will follow, that 
widows having a right to maintenance, may restrain the 
representatives of their husbands from wasting, or making 
away with, their estates — or at least <H)mpol the possessoi^s 
‘'under such circumstances, to give security for the due 
'‘•payment of a suitable maintenance." — Considerations on, 
&c.,p, 62. 


XXII. 

Cap. TX. p. 194,— Preferences, as well as esi^luiiions^reqniriny 
to he justified by circumstances &c. 

Aa in the case on the will of Puronaiaun Surmono, in 
Btagal ; wh^ the testator, possessed ox a veiylsrge p^p^y, 
selfomqtiired, had expreaered Jumself, as M my 

son Sree Badhamohun BaboO^ and third spn Sree 
Xishnamohun Baboo, have discor^d their pooroo (spiritual 
'^teacher,) and spirituous Uquoin^ haveijhraateiiedto 

" murder me, I have discarded them, and debar them firom 
"performing the ceremonies of burning my body, and 
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“ Sraddlut.” — Considerations on, &o., p. 249. Upon which 
the anthor says, “ There cannot indeed, be a doubt, upon any 
■'principle ever contended for, bnt that the person who was 
“ testator in this coso, had a right, by partition m hi» lifetime, 
'' to make the allotment of his property, which he made of it 
*bywill.”— Id. 848. 

XXIII. 

Cap. IX. p. 204 . — A divUlav, {iving the mothcTy^ &c. 

It appears that, by the law, as prevalent in Bengal, the'' 
widow, where there are sons, shuares on a partition, though she 
cannot call for one. But it is out of the patrimonial w^oalth, 
and its increase, that she is entitled, not out of wteit may 
have been subsequently acquired ; aud tliis, upon p&rtitiou 
among her own sons, aud their descendants only ; being enti- 
tled to no more than maintenance, where it is made among 
the sons of her husband by another wife. — Considora^ious on, 
&c,, pp. 45, 54 and 57» — And whether she takes in right oi’ 
her husband, on default of male issue, or on partition among 
her sons, it is settled there, that she takes only an interest for 
Jife ; and this, whether the property consist in land, or move- 
ables.— Id. pp. 32, 34, 39, 1*2, 45, 7t?, 93. 

• XXIV. 

• Cap. IX. p. 208. — " Idols, &c. 

Sec several cases, ill which bequests to superstitious uses, 
and in support of idols, have been sustained by the Supreme 
Coutti of Bengal. Considerations on, &c., pp. 323, 344, 355. 
and particularly pp. 871 to 876, in which by the v^l of 
Hasbeharry Surmono, a Bengal Hindu, out of an estate 
amounting* to 335,501 ruraes, the Court ordered the sum of 
226,250 rupees, or upwards of two-thirds of tho whole, to be 
applied to religioflis purposes, as the testator had directed by 
his will ; including the sum of sicca rupees 43,750, for tli<' 

a ose of paying therewith the expenses to bo incurred, lu 
ng 100,000 Brahmins, pursuant to the Same. 

XXV. 

Cap. IX* p. 226.^^' The Ioaju premmee joint &c. 

^^The state of every Hindoa family, is that of a union itt 

^*Monme thus omted, may si^arate, as to hooird, 

property or thepeifo^me^^ efreltyfoue osremontss^oras to 
two of them ^ and oontinae tnodtedy except in so fiur as 

^HhesepsratioiilsIiWts^ Menu 

seems to reoOinmeiid a separation in the performance cf 
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reUgi^ ritosj mtce (he says) religious duties are multi- 
plira in separate houses ^ their sepamtiouts> t)aerefore> legal, 
and even tet«ia5?s/'~ConMderati<Jn8 on, &o^, p* 

XXVI, 

^<^ap IX . p 2^3 , — tlpon a Te-unky% of any of the separated 
‘ • 2)arcenere/* &c. 

After aep^tiou^ and a j^tifcinn actually made^ familieb 
may be again united^ ^ This, however, is an event which 
selaom hawens. I doiuot know an in^anco of it, and the 
Supreme Uotui»Pt<ndiV/inform me that none has ever fallen 
their*knowledge/' — Considerations on, &c,, p, 107. 

- • XXVIL 

Cap. X. p. 244 . — It heiny expected she shovid live,** Ac. 
“ I do not desire, and I believe 1 could not obtain, any 
advantage from those precepts, by which a Hindoo woman 
who has lost her husband, is enjoined to an ascetic life, by 
which the use of ornaments k forbidden ; and that which is 
most spare, and most homely in diet, and in clothing, pre- 
scribed ; — -for if she should be inclined to voluptuousness, 
^Sve might be told of her freedcpn from secular restraint — 
^^that she was sinful in transgressing, but had nevertheless*a 
right to traxusgress/^-^ConsideratiOBs on, &c., p. 84* ^ 

XXVIIL ‘ 

</ap, X, p« 2 46- — TTuit die ekovld be vnder some eonirolf Ac. 
^^That it has been usual to give a widow, or a mother, 
jwJdsessioTi of the property to which she may succeed, must 

^"be admitted. Yet the right her htis- 

bfmd^s heirs to it after her death, Is indisputable, and the jua- 
^Uico of rostraining her from waste, is a jieceasary conso* 
''qucnce of Ihifl right- What then is to be dono ? Possession 
will enable hei* to do iSl the mischief, befosm any reatrAint 
“ CB3k be appH^d^ — It must notbo forgotten, that the 
of Hindoo women, who have lost their husbands, bee been 
^'g^reaitljr relaxed, i'orteerjy, a widow lived with the rela- 
tionsi^lierhusbjat^ withlimvmyparsoaseutiUietd totha 
^jprcfierty tS^ her deidh*.^ This was an, effectual 

the^euditore^a^od seewly fw^the^xwet- 

Weprestaite^ 

4oei» not har r0#xi«DM) 
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** viriil bo regulatod by her tncliiiaiir>a Froed from restraint, 
by parHsites#-*-po68essiny wealth^-^Kpoaed 
to temptationi — unuseS to liberty,— ignorant of the world, 
" — and conceiving all happinee^ to consist in the indulgence 
of her own immediate desires; can it be hoped or believed, 
that she will prove a faithful trustee for the heirs o£ her* 
husband, or that they can have any thing in the nature of 
security for a succession to their nghts?" — Considerations 
tm, &a, p. 94. * ^ 

XXJX. •• 

Cap, X. p. 247. — " T/ie reatridmiy however” &c, t " • 
Qf^eyf/- — ^Whether by tho law, as current in Bongji-l, the 
restriction do not extend to moveablo, as well as to immove-' 
able property ; and this, however derived ; unless an exception 
w to be iuade> With respect to her share, on partition among 
her sons, — Considerations on, &c., pp. 12, 16, 18, 2S. — But, 
oven as to this, tho same author, m a subsequent page, says, 
£ have been unable to discover tho authority, (and 1 bdiove 
there is not any) upon whioh a disttnetion between mm- 
* able and immoveble property, ^sommg to a widow by^tShp 
death of her husband, orjbo a woman by pal'll tion made 
“ among her descendants, can possibly be supported ; — ^nor 
** do,I boliovo theix? is any authority for saying, that a fomale, 
who so takes, shall havcf more than a life interest in either ’’ 
—Id. pp. 32, 36, t2. » 

^ XXX. 

Cap. XL p. 258. — To ti y thcf^a by the provieions of the Sindit 
^ lajVy with rebpect lo gifts/^ &C. 

The right of Hindoos to ^vo away certain property while 
they live, is unquestionable ; but that of disposal by will has 
not been e^^ressljr conferred upon them by their law.— ** It 
has now (if aeries of decisions in\;he Supreme Court can 
" confim it) bben confinned by authority ; yet, that Court is 
not competent to make law — on the contrary, it is enjoined 
to administor their own laws to tho Hindoos. — power to 
direot tfa^ distribution of their wealth after death, has been 
sanctioned^ This, however^ does not, and oatihot, imply,* 
that property, over which they had not a control when they 
lived, may, npona cesatofeion of Kfe, be disposed of acuiqTdkig 
to their dirsetions;*— ft is therefore desirable that the Oktent 
to which a Hindoo, in his lifetime^ may give, or mdte, an 
uiteqcMid^ distribution of his prope:^, should be ascertain- 
ed/^--'>4}onrideMt^ on, &c%, p. vide 8tipra> No. VI 
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Cap. XI. p. 257. — In, fa/vor of some artful Brahmin f Ac. 

Vide supi-a. No. XXTV. 

XXXIT. 

'( ap. XT. p. 259, NoteW — See a curious passage expressixr of 
ike horror of litigation/^ Ac. 

Tn May 1815, the seVerhl parties having had experience 
“of the expense and delay of a reference in the Mastor^a Of- 
“ fice, agreed to stop all further proceedings, and to come to 
‘^a*n fiijiiicable settlement among themselves. — Meetings wore 
“held,^ and agreements wore executed, but the result wa’^ 
“unsatisfactory, for after sacrifices made or offered by 
“ K^hunjuv nee Dassee to the peace of her family, it was found 
“ that the spirit of litigation operated more powerfully than 
“ the interest of parties concerned ; nud, as the property wa^ 
“large, perhaps it was thought that more money might yet 
“ be afforded for the purposes of vexation/^ — Considerations 
on, Ac., p. 70. “ Partri of this case have been noticed before ; 

“ but, as taken altogetlior, It appears calculated to throw 
“ considerable light upon sovera’ points of Hindu law, and, 
“ as it is demonstrative of the vexatious spirit, which ady 
“ disagreement in a family of Hindoos^ is sure to engender 
“ and to pefpotuate, I havo given the proceedings in a more 
“ detailed and connected form. — The first bill was filed on 

“ the 14th of October, 1808, Ac., Ac 

“ The contest continues, the spirit of the eoipabataut^ is, I 
“ believe, unabated ; and the duration of ohis strife will, I 
“ presume, if possible, be propo^tioupd to the finds of the 

“ family.'^ — Id. p. 78. . 

“ A family dispute among Ilituioos is seldom to be terminated 
'^by arrangements among the di.sputants thomselves.^^ — Id. p. 
87. 

XXXIII. 

Cap. XL p. 262. — " Thai separata acquisitions” &e. 

“ I think it clear that he has a right/’ &o. — Yide supra. 
No. VI. 

XXXIV. 

Cap. XI. p.263. — “ Or in the Sadder Dewannee Adawlut” Ac. 

" I do not know that question, founded upon a will, 
" has erer come before the l^dmrD&ummee Adaidvi. In the 
** Md/dssil, wills may not hare been olten made by the Natives 


i 
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of India ; but^ in Calcutta, if there bo a large property to 
dispose of, intestacy has, of late years, been tmcommon. — 
In the Reports of the "Sitdder Dewanifiec Ada/uilui, and in a 
^ Remark^ upon the case of EsJwrchu^nd JRcd v, Eshorchund 
Raif it is said that the decision ^has b^n« received as a 
precedent, 'which settled the question o! a ftithor^s ^ower to*’ 
‘‘ make an actual disposition of his property, even contra^ to 
the injunctions of thelaw/irhether by gift or by udll, or by 
distribution of shares/^ — ^Thehbl^e case, was one of a gift^ 
^^made by a father in his lifetime ;«and it seems to have been 
"afterwards over^ruled.^ — a faster has not the right of 
" making such a gift at all, it must follow that he .^nhot 
" make such a one by will. But I do not find any tjung in 
" the Sudder Dewannee Adawlut Reports, from which we can 
" infer a denial of the right to dispose by will, whei^ there is 
" aright of disposal by any 'imam, in the possessor ; and may 
"we not suppose that the dictum, so far as it relates to a 
" power of making vjilis, still remains undisturbed ? The meu- 
"tion of a will was gratuitous, and may be received as an 
" indopondont proposition,importingthat skHindoo's will shall 
" be operative after his death, as his gift would have been, if 
"made by him in his lifetime, and that ho may dispose by 
"will, of such property, as he can make any disposition of by 
" his own law.^It might be extremely injurious to the Natives 
" of this country, if one* law with respect to them should 
"prevail in the Supreme Court, and another in the Sud^r 
” Deivannee ^4 Considerations on, &c., p* 316. 

XXXV, 

Cap. XL p*266. — " Ainong these rncty be noticed [im 1807) 
a Hluxt of the Midliclcsf &c. 

Tho decree of tlio Court was prefaced by the following 
, declaration, vis., ^^LlhsLihyihoHindn\e^\^,Nemyd^^ 

"deceased, in the pleadings of this cause mentioned, might, 
"and oould dispose by will of all;. his property, as well 
"mpveablp 80. im^woveable, and as w^l anoestorial as othar* 
"wise/^--nu3 decree is stated to have been affi^ned ofi 
appeal to the King in Council, But, Quere, how far tho 
above declaration was meant to boafilrmedi admitted, as ijbis, 
not to have been necessary to the decree.-^See Cdnsidemtions 
on, p. 3-tO.v et soq. , _ . 
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To stop herOji \vith extracts from “Coubideratious on the 
" Hindu as it is current in Bengal/’ — ^Tlio latter of 

them, respecting, as th^ do, the -wills of Hindoos, lead to a 
re8um]^ion of &e subject, as discussed in the chapter ou 
"The Testamentarv Power,” hmng Ihe Xltli of the work, to 
v-which these "Addenda” are intended to refer. And the 
qusstioii upon them finally is, Is it fit, in defiance of the 
letter and spirit of our Acts of Parliament, and Charters for 
, India, to hare engrafted* upon their law of Inheritance, as 
respects these people, a mode of alienation, unknown to 
thetp, otherwise than through ns ; sahvorsive of those rights, 
whioh wo were,' in aparticniar manner, enjoined to maintain : 
while it leads, at %e same time, to expensive and intermina- 
blelitigation, — withincroasodtemptationtofrandand perjury ^ 
— Y et this is what has been done at Bengal ; by which means, 
full effect has there been given to that most pernicious maxim 
of factViVn vetieh, quod fieri nou debtii t. For there, as it would 
seem, the owners of property, (Hindoos) real, or personal, 
ancestorial, or self-acquired, deal -with it as they think proper, 
as against the claimanos upon it after their death; disposing 
of it at their discretion, conti.'ary, in innnmerable instances, 
to the provisions and intention oi^their law, by on instmment, 
for wmch their language has not a name insomuch that, in 
Calcutta, wherever there exists a largo property, we ^ve 
authorify to say, that "intestacy has, of late years, been 
tmeommon.”(l) Not that it is of late years, that the innova- 
tion there commenced.— So fiir as appears, it took its origin 
in the auspicious time of Sir William Jones, and Sir Kobert 
Chambers ; —the earliest determination of the Conrt, in favour 
of suifii on instrument by a Hindoo, appeanng tq have been 
saaotioned by the opinion of their then PUndits, to tho effect, 
as already 8tated.(3> But, to the value of sn(j|i opinions, Sir 
William Jones was among the first to boar testimony, when 
he declared, *'that he could not, with an easy conscience, 
. " ooncur in a demsion, merely on the -writt&n opinion of 
" Native lawyers, in any case in which they could have the 
" remotest interest in misleading the Court/*W Of course, 
the Court had ether grounds fbr their decision. Tho doctrmo 
derived, comparatively^ but little countenance from the 
Nuddeo^Oaeefii determined in the Sndder Bewaimee A dawlut 
of Bengal; that case proceeding, as it did, upon very special 
oiroumstaaces. 

(1) CoBiUaratiou on, &o , p Sie Ante Ka XXXIV. 

(8) Rindn Ijaw, p 26S. 

(S) ,Ptef to Cotew. J)ig p ti 

(4) iTindtt I,av, p J6S 
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If, asi as&eHod,(i) ihero is, in the law of Bengal, nothing, 
as inter vivoe, to restrain a Hindoo, in the disposal even of an- 
oestorial immoveable i{h>perty, nmch loss of personal ehat- 
tels, hold by whatever title, — or of immoveable property, 
self-acqturod, the question will be, wbotiier* there be any 
thing to hinder its being done by will ? — The difference ’ 
between alienation by wilb and by gift inter vivos, though to 
take effect not till after death, is obvious and immense ; and 
has been already sufficiently codsiSered. 

But, to put an end to discnssioff on the point, a case be- 
fore the Supremo Court at Bengal has boon referred to, 12) in 
which that Court being said to have expressly declared, that 
a Hindoo testator " might, and could dispbse by will of all his 
property, as well moveable as immoveablo, and as well an- 
cestbrial, as othei*wiao,”~it is added, that, upon an appeal to 
the King in Council, the decree was affirmed ; upon which it 
18 said, “ Here, then, is a decision in the dernier resort ; and, 
" if that is not, nothing can be conclusive/'—It being 
admitted at the same time, that the /decree turned on the 
construction of a wiD — how fai^ it was the intention of, the 
Court of the King in Council, by the affirmance relied upon, 
tq establish the validity of Hindu wills, as sauctioned by the 
Supreme Court nt Bengal, it is not for these pages to say. If 
nothing was farther froiq its intention, the inference of con- 
clusiveness vanishes. 

Be this, as it may, in reviewing the question of their 
validity, it must not be forgotten, that many docrees of that 
high Court (tho Supreme Court at Bengal) have declared it ; 
and that the titles of many families to their property must 
now stand on such decrees.* How far therefore their validity 
con be now disputed, in the ordinary course of judicature, 
noed theless tobe oonsidered, it being competent, at alievents, 
to the legislature, should it so think lit, by its iutorposition, 
to stop tho currency of tho evil j without prejudice to interests 
^at may have been generated in its progpress, and which 
it would bo inexpedient to disturb. |t Con scamely be main- 
tained aa proper, that, (onr Acts of Parliament and Charters 
not so requiting,— 'but the contrary,) there should wntinne 
to pamvaB, as rmerable to 'the same ^ople, and subject, one 
Iqw in the Supreme Conti, another in the Sndder Bewannee 
Adawlnt ; one for the Presidency, another for the interior. 
This at least is not for the credit of British judicature. 

(1) Conoideriitions on. Ar , p, 31'^ , . 

CD Id, p 297 
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But,admittiug tlio Bengal maxim of factum valet, aaodfiet^- 
nond^uii, to have theeffcot tliereofcstablisliin^ intnoOw^ora 
of property, among the Hindoos, an unrestrained dominion 
over it, to be oxeroi*ied by thorn in any way they may think 
proper, it beiiSfg certain that uo such principle obtains to thjj 
Soijtiwg>rdU> it is for the Courts of Madras and Bombay to 
consider, upon what ground the uso of wills by Hindoos there 
can be justified ; — it being clear that, for those, the pmctico 
of the correspondent Coui^i at Bengal forms no availablo 
precedent. 

• , - - - -- -- — — 

* f, * 

With 'i^heso observations,! take my leave of an ungrateful 
subject ; ill the prosecution of which, but little assisted, or 
onconraged, I am but too conscious that I shall have failed in 
producing more than a very imperfoctebsay. If such a writer 
as Cioeijjfelt constrained to B^y, alios aliq^iavdo safhifacio, rrie 
ipemfi nunqmm sat i^facio, the declaration of the great Orator, 
in its latter branch, may, without danger of his being suspect- 
ed of aflbetation, be avowed by the author of the present 
work ; of which its besjt fruiA w'onld be, might it load to tho 
production of a better, by one more competent to tho under- 
taking; --by bOTDO one, on the spot, possessing, or creating 
for the purpose, tho reqtiisite leisure ; vorbed in tlio Sanscrit, 
as well as ir tho law in question ; having recourse, not only to 
the best authorities in tho originals, but to local usages also, 
to be collected by persons qualified for tho pui7>oso, whoro- 
soever such usages prevail, supci-sediug tho written law ; — 
the author taking along with him ov(*ry assistance from 
Pundits, witli care not to bo mihlod by them by one, lastly, 
in a situation to solicit with elfet't, if not to command, the 
advice and correction of scholars, and jurists, in every pari of 
India* To a work of tho kind, so to bo under taken, tho 
author of the prcbontSvould bo contont to be consideivd as 
having been acting as a sort of pioneer, — clearing the way, 
and laying open the prospect ; — tho road, for any thing that 
shall have hitherio been done, remaining still open, to bo 
travoUod with advantago, by whoever, with oonipotent preten- 
tiions, shall iavo the virtuous ambition, uninfluenced by in- 
terested motives, to be regarded, for the benefit of tho Hindoos, 
as jhe future Blackstone of the East . 

I# * 

T V. S, 

Kd»)juukuh, Jkfnrrh 10/7/, 


1) boi’ iluulu L»\v. |i 



INTRODUCTION. 


It is proposed, in the following work, to exhibit ai 
outline of Hindu law, so far as it may be in use, it 
administering justice, to the Hindu subject of Britisl 
India, in tho King’s*Courts erected at the Indian Pre 
■sidenoies. In develoinng the design, it will be con 
veniont, first, to specify the parts of that law, whirl 
do not enter into it ; and then to sketch out th 
arrangement, that has been adopted forcarrylng itint 

effect. 

% 

1 . The Government of India, so far as that countr 
has been feduced to odr power, resting, as it doei 

upon British institutions, upon instmetions from th 

• • 

authorities a^ home, or upon the laws of England, a 
communicated by Charters, founded upon Acts ofPai 
liament, with a partial reference only to Native Codei 
— such portiofiis of these latter as explain and enforc 
what we consider to bo objects of constttuthmt lav 
•i>an never come into discussion in any of the abov 
Courts. Public office of every description in Btitis 
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India is held exclusively by British, with the exemp- 
tion of some suboi'dinate ones in the discharge of 
which latter, the Native, having entered into our ser- 
vice; is«answerable to us, and to be judged of, like our- 
selves, not by his own, but by our law,<^^ This obser- 
vation excludes from our view farther, in a treatise like 
the' present, professedly limited, the wide field of all 
that belongs to persons standing in a, public relation ; 

• omprised, in part, with reference to the Hindoos, 
in the* seventh chapter of the Institutes of Menu 
(Tpon a distinct ground, we have* nothing to do with 
their enactments which, it is probable, have 

been thought to be capricic»is, or cruel, in too many 

r 

instances, to be fit to be adopted, as the measure of 
retributive justice, in the King’s Courts ; even as 
against the Hindoo himself, whose ordinances^ they 
are. TheyareminutelydetailedbyMeuu; whosumsup 
all, by exalting to the mant^ion of Sacra, that king, 

“ in whose realm lives no thief, no adulterer, no de- 
‘‘ famer, no man ghUty of atrocious violence, and no 
“ committer of assaults.”® • 

iVctt quis fur esset, neu iMro, neu quis adulter. 

In the Company’s Courts, as dispersed over the 

interior, (those dependant on the Government of Bom- 

(1) VoncataEonga Pillay v. East India Company ; Motos of Oases^ 
* at Madras, vol. p. Ed» of 1827. 

(2^ Menu, ch. VIII. v. 38G. 
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bay excepted), the Mahomedan penal law, having 
^been established for the Hindoo by the Mahomedans, 
was retained by us ; — the Bengal Oovemnjentcontent- 
ing itself with modifying it in particulars. U nder.the 
Presidency of Bombay, Hindbos and Mahomedans 
are tried according to their respective codes, accom- 
modated in a cert0>in degree to British i^eas ; wkiit‘ 
the Parsecs at the same Presidency are subject |n cri- 
minal, as well as in civil cases, to the English law ; 
and„ in civil ones, to appropriate usage and customs, 
ilerived in many instances from the Hindu ; they hav- 
ing, properly speaking, no law of their own.'*^ The 
practice also of Courts, as r%arding the forms of W- 
tien, and modes of proceeding, together with what 
appertains to their jjirisdiction, is foreign to this 
work ; — the end of which is, to ascertain and elucidate 
such doctrines of the law in question, as apply to the 
hubjects^of suits instituted in the English Courts 
with reference to it ; nof to point out how they are to 
be framed and 'conducted. And the same may be 
said of the cajiom of evidence, and rules for determin- 
ing the competency of tvitnesses,^*^ upon both which, as 
upon the matters last before alluded to, the Hindu 

s 

law is copious and minute ; and, it may be added, in 

, ^1) Vid. Letter C. — poet, p. 326. 

(2) Menv, edit Yin. r. 61. et seq. 

Syed Ally v. Syed Kullee Molla Khan j Notes of Cb'scs at 
Madras, v<d. p. Ed. of 1827. 
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general, sensible. But, its provisions in these rospectb 
are, in the Courts of the King, superseded by his in- 
structions, as conveyed in the Boyal Charters ; and, 
n tfioso of the Company, by the Begulations under 
which they act. At -the same time, it is to be ob- 
served, that important questions sometimes arise out 
of the adaptation of English process to suits between 
Natives ; and rigour, bordering upon injustice, would 
be but too often the consequence of adhering strictly 
to forms of our own, not consonant to their feelings 
and usages ; to obviate and provide against which is, 
from time to time, the province of our Courts, oxer 
rising therein a sound and careful discretion ; and 
this, in instances of frequofft recurrence, by rules ex 
pressly framed and promulgated for the purpose ; i t 
being the evident intention of the “ Charters” and 
'' Regulations” alluded to, that where the Native 
alone is concerned, the atteunment of substantial jus- 
tice should be rendered easy* to him ; and this, as fai 
as practicable, according* to the meaiis tliat would bt 
adopted, had the suit been brought forward in a 
Native Court. 

, So muchhaving been premised, and it beingremem 
bered,thatContract and Inheritance are the two titles, 
upoA which it is prescribed by the Royal Charters, 
that, whenever questions upon either of them aris^. 
the Natives at our Presidencies are to have tlu 
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benofii of their own law, it is to these twt> subjects 
chiefly, that the following attempt at arrangement and 
elucidation is intended to bo confined ; and this as 
eonceming principally the King's Courts, eYerciejng 
jurisdiction at our throe superior settlements in the 
East, of Calcutta, Madras, and Bombay. F or the title 

f 

of Inheritance, it is, in Hindu Law in particular, a 
comprehensive one, including some collateral ones 
.ind, in investigating a claim, whether of it, or of 
(Jontract, incidental questions will occasionallysomix, 
AS to be inseparable ; thus rendering indispensable a 
knowledge of the Native law, upon the point that*is 
incidental only ; since, where the principle is so com 
bined, it would in many cases be incongi'uous to be 
detonnining the one, without reference to the appfo- 
pnaje code for the other. This consideration will 
4>ive at scope to these elements, beyond the exigency 

r 

of the twb specified titltes, strictly considered ; more 
particularly as the Charters alluded to inculcate, in 
administeripg their powers, a special regard to the 
ionstUution and iisages of Native fumilks. 

In the disquisition intended, then, an account of 
Ifi'operty in general, as it exists, and is considered 
among the people in question, would seem to chal- 
lenge attention, as the first subject of inquiry ; being 
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as it werfe, the substratum, of most of the others 
that are to be discussed . — Marriage offers itself the 
next; — that institution, whence a well known writer'*’ 
'uoticeaPlato to have, ^'with great ju(^ment, directed 
“his legislator to take his stand — and on which, 
combined with thatofjpropcr< 2 /, as constitutingtogether 
the .foundations applicable to the whole order ofciviJ 
life, a living, and eminent jurist of our own, has dis- 
serted, with a wisdom worthy the subject, and ex- 
patiated with a splendour of eloquence, that Plato, — 
had England, instead of Greece, b^en his country, had 
n^t disdained to own.^^’ Marriage giving rise to the 
iKLtemal relation, this naturally succeeds in the order 
of subject ; to which belong the power and obliga- 
tions of tjie father, with the condition, not of ‘his 
children alone, but of other collateral and subor- 
dinate connexions ; — ^including the state of . Sla- 
%ry. — But, the married pair' may fail to be parents ; 
a contingency inherent in t6o many of tlieir mar- 
liages ; in which the ago of the male is often not 
culy out of all propo^ion to that of the female, but 
excessive, for the primary purpose of the union. 

f 

(1) Taylor on Civil lavr» 4to. p. 264. 

(2) ** Discourse on the Stn^y of the Law of Nature and Nations 

by Sir James Macintosh; — an exquisite tract; which, 
having become scmioei has been lately re*pnnted. See 
p. 40, ot seq. See also ** Sketch of the Inter-National 
Policy of Modem Europe/* by the Hon. ' Frederiok 
Eden, p. 25. Also Dr. Oroke*s Introductory Essay, p. it 
to his Import of the Case of Homer r. Liddiard. 
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This consideration, as referable to the indispensa- 
bleness of a son, to perform obsequies, and dis 
charge his ancestor’s debts, has led to the expe- 
dient oi adoption; a substitution in daily use,,aqd of' 
special import, as connected with inheritance. The 
above titles disposed of, and Opposing the property 

of the father not to have been divided, (as it may 

« , 

be, among his sons, in his life-time,) — its descent, 
Avith the disqualification of heirs, and the cJmrges to 
which, -Nirhen not disqualified, they are liable ; — 
those may be regarded as constituting the a'bstract 
idea of Inheritance ; being (as , already intimated) 
one of the two great subjects of Hindu law, (that of 
Contract being the otller,) which the Charters of 
Justice for India have expressly reserved, in extend- 
ing, so far as they do extend, the authority of the 
Engltfh law over the Natives ; — imposing itJfbn the 
Courts,^ so erected, in. administering these subjects^ 
to adjudidkte upon theln, not as in other cases, ac- 
cording to our*law, but according to the law of the 
parties, as they may happen *to be, Mahomedan, 
or Hindoo. Nor, without a departure* from eveiy 
Hindu authority, on the law of descent, can that 
of partition be separated ; being the right that sons 
hawe of evei\tually inheriting, as it were, in the Ut© of 
the father ; contrar}', in some degree, to our maxim, 
of nemo hoeres est vivcntis; — or, the inheritance hav- 
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mg vested by his death, settling as it may be agreed 
their mode of enjoyment. 

Death givjng rise to new families, the course that 
'^has 'boon sketched returns upon us in other mar- 
riages, with similar consequences attending them , 

‘ 60 that the plan of what is proposed here to bo dis- 
ou^cd is brpught nigH to a close. It remains, how- 
ever, fo notice the state of widowhood ; which form 
mg a special feature in the law of inheritance, is 
otherwise too remarkable, not to bo distinctly con- 
sidered. Nor can tho testamentaty power be with 
propriety passed over in silence, established, as it 
IS, at one of our Presidencies, and in exercise at 
the others ; though unknoVn to the Hindoo, prior 
to the intercourse of Britain ; qnd, though, wherever 
it is allowed to have effect, by force of the will of the 
testated^t operates to supersede the legal, andnght- 
ful claims of inheritance. 

Thus has the natural history of a^ Hindu family, 
through the changqs and contingencies that may 
happen to it, in its progress, from its origin in mar- 
riage, to its absorption (as it were) into a new one, 
by the death of its head, suggested an arrangement, 
comprehending a succinct view of nearly whatever 
may be practically useful'to be referred to in Hjndu 
law, as it exists to be dispensed by us, whether 
at the. different Presidencies under the Royal Char- 
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ters, or, so ^ar as it goes, in tlie Courts established in 
the Provinces, by the authority, and subject to the re- 
gulations of the British oi^n for India, .the United 
East India Company. 

With regard to Contract, it ^orms a separate con 
feideration, distinct from any o£* those, of which tlu' 
order lias been unfolded. Reflecting how mucli’tlfe 
resolution of every question of the kind depends in all 
countries upon the dictates of reason and good sense, 
rather than (as in cases of inheritance) upon conven 
tional rules, deduced often from localities, as they 
concern religion, manners, habits, and resting for 
their efficacy upon authority — ^what is peculiar res- 

pectijig it in the Hindu law, will, in the discussion of 

• • 

this title, be alone selected and stated. Consonant 
to this enumeration, the whole will be comprehended 
under the followin^diapters, viz. : — I. On Property 
in general.-*-!!. On Marriage. — HI. OnthoPaternal 
Relation. — IV. On Adoption. — V. On Slavery. — VI. 
On Inheritance. — VII. On Disabilities to Inherit. — 
And, VIII. 6n Charges upon the Inheritknee. — IX. 
On Partition. — X. On Widowhood. — XT. On the 
Testamentary Power. — And, XII. On Contracts. ‘ 

If others have had to vindicate themselves from the 
presumption of attempting tasks, in which they have 
been ably preceded, tlic present is .an instance, where 
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ono of conbidcrablo difficulty and nicety, as well as'of 
importance, lias been ventured upon without a guide. 
No work of ihc kind existing in the English language, 
of <the ‘utility of such a one, according to the merit of 
its execution, little doybjt can be entertained ; advert- 
ing especially to the, more modern materials, upon 
whiolj it is in 2)art founded.^'^ For the undertaking, 
the author is nd't vdthout a becoming consciousness, 
how greatly it will stand in need of apology ; and this 
not tlKi less, if he have been so ill advised, as to 
have been throwing aAvay his labour on an unworthy 
subject, howsoever it m|^ have been disesteeined by 
some, it is sufficient surely io entitle it to attention, 
that it regards the law, by which are to be regulated 
the civil interests of the Hindu population of so exten-' 
si VC a portion of the empire, as India embraces. In 
preserving it, so far as Britain has done, to the millions 
who claim the benefit of it as their inheritance, she 
has conformed to tlie wisdom of experience, and the 
dictates of humanity ; considerations, (it is not irrele- 
vant to remark,) that appear to have had tlicir influ 
once with this vciy people themselves, as referable to 
others, from the earliest period of their legislation. 
Speaking t)f the king having effected a recontconqufist. 
‘'Let him (says Mcnu)» the laws of the con- 

n*) See Ticfaic p XU 
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queved ncition,aii declared in their books."^^^ And, while 
such shall continue to be our policy/®’ it must follow, 
that every attempt to facilitate a knowledge of them, 
iftnong those by whose instrumontality they are to be 
administered, must be in itself laudable. If is the 
duty, as well as interest of JBritain, to foster those, 
whom it has become the unworthy fashion to abuse, 
and undervalue. It were at least a more magnaninlqus 
course, parcere mhjectis. Nor can it be a commenda- 
ble one, in any point of view, to irritate, by insulting 
them. It is true, that works calculated tb produce 
this effect, are not very likely to find their way to 
Hindu understandings. Yet their influence but too 
often the creed of those, by whom Hindoos are to bo 
governed ; and our tendre of India %vill be but little 
strengthened, by the^conqueror, in the persons of the 
Company’s writers and cadets, being taught to con- 
template the conquered with horror, or to look down 
upon them with contempt. Hefleetions such as these, 
sufficiently warranted by the subjoined references, 
must carry with them increased force, sfiouldit become 
our policy, (than which nothing is more to be depro- 

(1) lUfcnn, ch. TIL v. 203, 

(2) And whereas is expedient, t^at the inhabitants shonld 
be maintained and protected in the enjoyment of thjeir 
ancient laws, usages, rights, and privileges,” &c. 21 GeA. 
III. 0. 70, (J781). 

(3) See a paperin the 2nd vol. of Transactions of the j^itcraiy 

' Society of Bombay,” by Migor Vans Kennedy,— Hr. Grant 

Duff's History of the Mahrattas, vol. L, p. 24. And Sir 
John Malcolm’s Works, passm ; particularly, his Political 
History of India, vol. il., p. 286. • 
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cated), to extend our invasion of tlio Native, by open- 
ing upon liim the flood-gates of*our population ; with 
a view, under pretence of consulting his good, but in 
reijUty for our own benefit, to visit him, in the interior, 
with an unrestricted settlement of Englishmen,*' — 

4 

Forbid it, humanity 
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ClIAPT'E^R I. 

ON PROPERfY. 

Every disquisition on tho origin of property, sftnong 
a people with whoscearly history we are unac.quainted, 
must needs be conjectural ; and, as such, misplaced in 
a work, which, in its nature, excludes fancy. What the 
state of it was anciently in India, able enquirers have 
been divided in showing/^’ Till Idtely, the prevailing 
opinion was, that the right to the soil was in the sover- 
eign ; a persuasion, that has been elaborately com- 
bated, in an incidental chapter of a comparatively 
recent history, of deserved celebrity.'*' The general 
idea pf property comprehending, as it does, personal, 
as well as real, — moveables, with that which is im- 
inoveable,v— in most civilized countries, the land for 
obvioasreasons»takesthe lead,i]ipointof importance.'’' 
It is peculiarly so with the Hindus, who may be re- 
garded as having been in all time an agricultural, 
lather than a commercial, or manu^turkig people. 
It is, with them, the fund that is principally looked to 

(1) Grant. — Boneo. — Plane for Gt>Temment of British India. 

(2) ** Historical Sketches of the South of India^” by Lieat.-Col 
* Mark Wilks, oh. Y. See also Observation^ on the Mihiansa, 

by Mr. Colebrooke, quoted in Hr. Tucker’s Financial 
Statement, 1824, p. 110, 117, and Prof, to this Work, p* xvii 

(3) Blackstone’s Comm. toL u. p, 384, 12th edit, > 
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for the maintenance of , families and to irhich, in 
different provinces,, and under successive despotisms, 
they are recorded to have clung to the last, as long as 
. the exactions of power left to them (wherever they did 
leave) *any thing, tUat could be called a proprietor’s 
share. . . 


In the Bengal provinces, where the Mahomedans, 
by Ike time that the English began to supersede them, 
had long ruled with unlimited, and unrelenting sway, 
the right* of the Hindu in land was no longer to be 
traced ; and he had degenerated into a mere cultiva- 
tor, liable to have his share of the produce continuall}' 
reduced, and varied. Such as it was, the right of 
cultivation was descendiljle ; affinning for the govern- 
ment, and denying to the inhabitants, every thing 
like property in the soil. Nor was there wanting (as 
it would seem) authority in thoShastors, for a edndi 
ti6n of things so abhorrent from natural right.'*’ In 
a part of the Digest, purporting to be a disquisition 
on property in the soil, and founded on an ancient 
text, it is, in eflfect, all vested in the sovereign ; leav- 
ing to the people only an annual, defeasible interest,^’ 
subject to constant, diminution, at the will of the 
ruling powqr. So convenient a doctrine, uniformly 
maintained by the preceding (the Mahomedan) go 
vemment, was, upon our acquisitimi of territory in 
•India, long arted upon by ours, following implicitly 
what appeared to be the law of the country ; till, 

(1) Bhowannyoham Bimhoojea v, Thoheira of Ramkaiint Bun- 
hoojoa; Beng, B«p. 1816, p, 565, et. seq. 

(2) I Blockst. Comm. p. 158.— Id. rol. iu, p. 2, edit. 12. 

(3) 1 Dig. 460. 
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impressed with its perniciousness^ as tending, by the 
disallowance of property, to discourage improvement, 
the Bengal government, under the administration of 
liOrd Cornwallis, so far restored the subject’s right, as 
to fix, ])rofessedly for ever, payable in money, tlie*pro- 
portion to which the State should’be entitled; leaving 
to the possessor of the land,* after this deduction, the 
benefit of progressive improvement, with an, unre- 
strained power of alienatiqp, to be reguktod only by 
the Native law.''^ , • , 

In the provinces to the South, the Mahomedan in- 
vasionhadboencompdfratively recent, and partial ; and, 
in proportion as it had been so, private property in 
laud was found to bo there not, only more perfect, 
but more prevalent. That it existed by the Hindu 
law, as once in force, is now (it is believed) no longer 
doubted. Among the various speculations as to its 
eommeucoment, none can be more rational than the 
position laid down by Menu, that ‘‘ cultivated land 
“ is ihe property of him who cut away the wood, or 
who cleared and tilled it ;”‘®' — of the produce of 
which the ordinary prejportion accruing to the sover- 
eign was a sixth ; and, in times of urgent distress, a 
fourth.^'*’ Beside this, unless where land was allotted 

e 

(1) rost»p,2a6. 

(2) Monu, ch. IX. 52, 53.— Id. VIII. 232, 213. 

1 Dig. 471, 473. 

Doe on d. Mootoopormall and others v. Tondaven and others'. 

Notes of Cases at Madras, vol. L, p. 2d0, Ed. 1827. 

8co also 1 ‘ofot‘onccs (2) ante, p. 13. 

, (3) Monu, ch. IX, 4t. — Memoir on Cent. India, by Sir J. 

Motoolm, to), ii., p. 1. 

(n Monu, ch. Vir. 131, 132. 

Id. VIII. 301, SOS.— Id. X. 118. 

2 Dig IfiS. 
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to them from the corporate stock, parts of the pro- 
duce of each proprietor was, andpontinues to this day, 
to be distributablo, to the officers and artisans, — to 
the twelve Ayangadees, (as they are called,) adminis- 
teriag.thc justice, preserving the peace, managing 
the concerns, and supplying the wants, or contribut- 
ing to the convenience’ of every town or village ; of 
the aggregate of which, (well described, as it has 
been^as ama^s of little republics,) India is constituted. 

Another distinction that runs through many of 
their provisions as to property, is, into ancestral, and 
self-acquired ; with regard *to which, if any, lost in 
the tinae of the ancestor, be recovered by the heir, it 
is no longer considered as ancestral, but classes as 
self-acquired ; while, what has been acquired,through 
the use of the patrimoiry,''®'' is deemed ancostral.^'^ 
And here it may be observed, that the people being 
divided into castes, appropriate modes of acquiring 
property tire assigned to each •, but they are liltle 
regarded in practice, not being liable to be enforced 
by law.® As with us also, property is further,dis- 
tinguishable into real and personal, mooeable and 
immoveable ; real, or immovpablo properly, 'among 
the Hindus, including, beside land and houses* sZavc-s 
attached to the land,'’* and annuities secured upon 
it,*^* the latter bearing a close resemblance to that 
species of irfcorporeal hereditament, which wo call 
coroc^ies.® But, between tlio Hindu law, and ours, 

^ (1) Post, p 217 I (2) Post, p. 302. I (3) 2 Dig 114, 141. 

* (1) Jim VaJi oh II 9, 13, 14, 26 | (6) Post, Append to oh IX p 363. 

I (a) Propoity acquired by means of any art or scionce inoulcatod by 
prironts Js accoonlcd to have been obtninnd by ancestral moans, rind*is 
^riowotl as ancestral property althonp;h |raincd by individual oxoitious. Tliih 
is a subiloty of tho law, observes Mr T L Stranf^o, so difficult to apply 
mlliont vioicnre to cqiniy and t xpedicncc as scarcely to be eanied out in 
piA^^'tioe-* Man. el Hd Law raia. 11*. 
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tliero is, iu respect to property, this material di6fer- 
ence ; that, wherea% while, by ours, land descends 
to the heir>at-law, the personal goods of ft deceased 
v^st in executors or administrators, distributable . 
among tlie next of kin ; by the Hindu law, rftal*ftnd 
personal are alike descendible, to the same persons, 
and subject to the same incmnbrances | as will br * 
more particularly shown, in thte chapters on Inherit- 
ance, and the charges which it is liable.'** 

These general distinctions having Ijeen thus briefly 
noticed, it will be convenient to pursue the subject, 
by investigating it, with reference to ownership, in 
the different lelations, of, 1. Faniily property; 2 
Private, or separate property;, 3. Hfn'dhana, or an 
it is called emphatically, nvman’s property; 4. The 
fiioperty of religioiat ingtitutions ; and, 5. Proi)erty 
partaking of the nature of jura regalia. 

* . • . • 

And, first, with regard io family property. So jji- 

ttrwoven is the idea of family, wherever, with the 
Hindu, property is concerned, that their law scarceh 
er contemplates any one with reference to it, but as 
the head of one ; and, aft such, a trustee, more or lcs^. 
ibr numerous interests, which the Shaster has 3ho\f u 
great anxiety to protect. This appears more espe 
oially in the* case of land ; in which, in particular, ac 
cording to the doctrine of the Mitaeshara, as prevalent 
ill the Peninsula, and north of India, the sons of a 
man are considered as having with their father, by 
birth, so far a co-ordinate concern in that part of it 
, which is ancestral, that, if he thinks proper to* come 
to a portition of it in his lifetime, disposition of 

r(a ) Post, ch. VI , VII , VlII., p. ICO, 152, 166 : ' 
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property, tlie particulars of which will be soon iai a 
subsequent chapter,)^** he must divide, as directed b\ 
law : i. e., give them and liianself equal shares ; not is 
it in his power to alien any considerable portion of 
It, without their concurrence. It is, according to this 
school, like dignities with us, inherent in the blood 
and therefore, so far as Regards the interest of parcei» 
ers, unalienable. The.Bengal School follows the sauu 
i ufenyith re'spect to partition ; admitting to tlio fathei 
utherw'ise an uirreserved power of alienation over all 
that he possesses ; — how'ever, in particular instan<*e^. 
its exercise may be liable to censure. 

t 

That the power of alienatiou'"' is so restrained, ma\ 
be deduced from tJm form prescribed for a Hindu 
(fraiit ; as, in Westminster Hall, the law, in any pai 
ticular, is inferred from the forms oi phudiufj ;—t\ 
Hindu grant of land purporting, as it docs, to rehcv\ ♦> 
what may be necessary for the subsistence of tlu 
grantor’s family ; to which Catyayaiia adds, beside 
his dwelling-house.'®' The restriction, as it ro.spect-, 
the maintenance of a man’.s family, is agaiicst th.- 
alienation of the whole of his estate,'®' (meaning lund,) 
not of a small part, no Avay affecting its .-^upjiorl ' 


(1) Post, oh. IX, p. 176 

(2) ^ Dig* 163* Yajnyawalcya, ‘J, Id 

(H) Jim. Vah. ch, IX* 33. 

Nareda,3Dig* 97,113,311 
Vrihaapati, Id. 93. 

• (^tyayana, Jd. 14^ 13J. 

Dcicsha, Id. lit). 

Mura, Id. 111. 

Beng. Rep. 1816, p. 366. 

Po®tt* Append, to cli. 1., p J,— C. 

(4) dim. Vab. cb. 11. 34. 

[(a) This subjeetTs furthei tieated ofin Chapters IX, X. ami XI. Fo 
dft'idf-tl exve^, \ide post Addcnua tit. Propertjf ] 
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and if there be no laud, noi* property of that dcs 
vription, the reason applying, it extends to jewels, ot 
■'iinilnr valuables/*' It may bo remarked here, that the 
-i4mnpt is treated as a symptom of insanity and void 
upon that ground which was precisely the ineitroa^ 
(ion of the Homan law, in the ca^ of an inofficious 
testament. To this principlO, 7>f protection against 
ibo act of the father and husband, is perhaps to be 
ascribed the circumstance, that in the case of laAd^ 
rhe Hindu law contemplates gifts only : as if Jhert 
never could be danger of a man’s giving, to an extent 
to leave his family destitute ; insomuch that, what- 
ever be the nature of the conveyance intended, the 
lorm should be properly that of a gift, with the cere 
nionios of donation authenticated with the greatest 
publicity, for the sake of cortf«inty as to boundary, and 
MS a security against future disputes; the law requiring 
( he writing for the purpose (though a deed is not 
indispensable) to be attested by witne8scs,irf the pre- 
sence of ueiglibour.s and kindred, ivith the assent bf 
parties interested, and under the sanction of a public 
efficcr.^*' Not that property in land cannot be legally 
divest ed*and transferred lay sale, tes well as by the 

former (says J agiinuatha) occurring constantly in prac- 
tice.^®' The concurrence of sons*®' in the alienation by the 

(1) SiTcrUl)ni),notd to Jim. Vah. cli. 11* 20. 

(2) Dig. ns. 

(3) 3 Uigt 432« and note. 

Note to Jim. Vah. fh. I. 22 

l*ost, Append, to cli. I. ]». 7. ^ 

Slum Singo. M. Umraotee; Beng. ffSj). 1813> p 305. 

(I) 2 Dig. 1(31* 

•(5) 3 Dig. 432. , , 

[(cr) Failing sons, the consent of tlieir sons and grancUons will be 
(quired, tbcae being also ro-heira vuth th^ father (Kiit. Ch. I. Sec. i. 
' 4 . 7 ) Str. Man* of Hd*; l^avr, para* lip, Jn default of male i^sue, im- 
moveable propeHy ^atwJostrul or Belf»acqQire<L may be alienated jut will 
:*> the prejudice of all other heirs.— tl. Colebrooke, 4.3C.j 
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father, of land, however derived, os required by the 
Mitacshara,iediBpensed with, where they happen to be 
all minors at the time, and the transaction has refcV' 
ence to some distress, under which the family laboui:;^, 
or*8ome pious work to be accomplished, which the 
other members of' it, equally with the father, are 
concerned^ should not '04 delayed. Such are the con- 
secration of sacrificiai fires, funeral repasts, rites on 
the* birth of children, and other prescribed ceremonies ; 
not to be performed without an expense, in which the 
Hindus are but too apt to indulge, on such occasions, 
to excess. Urged by any such consideration, ami 
the sous at the time incompetent to judge, their con 
currence may be assumed ; and the father will be jus 
tified in acting without it, to the extent that the case 
may require.®'”’ And, even of inoveahles, if descended, 
such as precious stones, pearls, clothes, ornaments, or 
other like effects, any alienation, to the prejudice ol' 
heirs, should be, if not for their immediate benefit, at 
least of a consistent nature. They are allowed to be- 
long to the father, but it is under the special provision^ 
of the law. They are his ; and he has independent 
power over them, if such it can be called, seeing that he 
can disposeof them only for imperious'actsof duty, and 
purposes warranted by texts of law;'?’ while the dispo- 
sal of the land, whencesoeverderived, must be in gene- 
ral subject to their control ; thus, in effect, leaving him 

(1) Mit. on Inh. eh* I* 8«ct i. 29. 

2 Dig. 118. 

(2) MiC. on Inh. ch. 1. f^ct. i. 2d» 29* 

(8) Mit. on liih. cb. 1. sect. i. 97. 

f(«) For mee on this point, vide post Addbuda tit. Prafert^„ There 
li noir a BUI f4of 1961] before the Madras Legisliitlvo Council^ for 
legbluing the aHenalion hy a Hindu father of piopettj In land which 
fdnns His own acquisition. j 
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unqualified dommioD only over pergonalfy acquired. 
Whereas, in theBengal provinces, following the tenets 
of a difierent school, the power of the father over his 
}>foperty is less restrained, requiring for its alienation , 
the concurrence of his sons, only in the instrfnrt? ol 
land inhented.^^ And, oven with regard to this, 
thobgh a father in Bengal should alien the whole of* 
liis property without it, the act* is in law valid, under 
!i distinction peculiar to it in that part of India, jftahi' 
taining the legal validity of acts, hotrever militating 
u ith the intention and policy of the law. Whatever 
may bo thought of these clogs on alienation, in a coun - 
try highly commercial like our own, — ^founded, as they 
are, upon the benevolent principle of providing for 
those, in whose favour evetj’ man conti'acts a debt, 
upon becoming the hea4,of a family. — in this vnew, 
they are not unfit to be enforced ; and, though ex- 
perience in England may have led there to the gradual 
removal of all restrictions of the kind, lot it not bi* 
forgotten by thereadei*s of the “ Commentaries,'’ that, 
by its ancient law, not only could the feud “ not be 
transfenjed from one feudatory to another, without 
“ the consent of the lord,” but that nven, with it, it 
could not be aliened, “unless the owner hod also 
obtained the consent of his oW next apparent, or 

Post, Append, to eb. I. p. 8, >2, J7.-C. and S. 

Note to dim. Vah. eh. II. SI.— Yejoyawalfeya, 2 Dig. 1 13. 

Jegaonalhot Id. 

Post, Append, to cb. I. p. 6 to M, and to ch. XI , p. 4 12. 

<2; Jim. V«h rh. II. 27f et 

* prAOAAth Das ti.CalUshttu4^r; Bei>g.|l 0 p ante ISO^t pe 61: 

Qu. UmeUf and sen case ot Bhowanayeburn Butiboojea v. 1 hr* 
heirs of Hamkamit Buaboojead Hep. p* 5€I. 

Postp Appe^* to cVl«.Pe S, 

[Ante Addenda IV. p. 6.] 
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‘■presumptive Uoir insomuch, (adds their leai’ned 
author,) that "it was usual, in ancient fot>flFments, to 
" express that the alienation was made by consent of 
the heirs of the feoffor, or sometimes for the heir 
"apparent himself .to join with the feoffor in .the 
“grant;”*' — precisely <*s has been seen to be the 
course by the Hindu law. Nor does the analogy of 
th^Se, prohibitions^ stop here, as we learn from their 
relaxation in our«own country ; by which a man was. 
in progress of time, allowed to sell and dispose of land', 
that had been purchased by him ; over which " he was 
" thought to have a more extensive power, than oves 
“ what had been transmitted in a course of descent 
“ from his ancestors buj the law' still did not autho- 
rize him "to sell the xvliole, gven of his ovfn acquire - 
“ merits, so as totally to disinherit his children,” any 
more than'it permitted him, of his own mere will and 
])o^er, to alien hia patermt estate at all.®' Nor per- 
haps, for the sake of illustration, will it bo digressing 
too much, to advert hero to the correspondent doctrine 
of the civil law ; in the eye of which (it may Uo remem- 
bered) the father and son, (and^failing him, the g^nd 
son by representation;) were so far looked upon as one 
person, that the son was scarcely regarded as succeed- 
i ng to the inheritance on the death of the father, being, 
l)y a fiction of law, rather considered to hare been* in 
possession before ; — distinctions, and fictions, that 
might, almost be Umught to have been derived origi- 
nally from the Hindu law ; sucha resemblance is thm-c 

(1) 2^Black8t. Comm* p. 387, I3th edit, Svd, 

(2) 3 Blacks!. Comm. p. 288. 
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hotwoeu it, and these JDuropean codes, ancient and 
m(»dern, iu these i>ajrtioulars. There is an equally 
strong one between it and them, in the incapacity of 
A|ioniug, arising from personal causes, whether physical 
or moral ; the Hindu law providing that, to be capabfe, 

I person must be not onlyaui jnns, with reference to 
idiotcy, lunacy, infancy, or minority, imbecility result-, 
ing from ^o or disease, and dthress, with the state of 
'•lavery and degradation, (the latter answering, in some 
sort, to attainder with us,) — but he must have, at the 
rime, a clear conception of what he is about ; the law 
undcr consideration manifesting, indeed, in this res- 
pect, a caie beyond other codes, by extending it to cases 
w here the party undertaking to dispose of his interests 
happens at the time to be intoxicated, or to be acting 
ludur the influence of some over-ruling passion, as well 
a>>»to the ordinaiy ones of mistake, or imposition/' 
Hence the distinction that has been alluded to, as 
})ievalent in the Bengal school, between the act o^a 
person under any of the enumerated disabilities which 
is -void, and that of one of sound mind, not impelled 
by passipn ; which latter, hovrevor seusurable it may 
be, as being prohibited, 'will be nevertheless valid, 
upon the principle of factumest, quod fitrl non dohuitf" 
or, as this class of lawyers themselves express it, that 


(1) Menu, ch. vm. m. 

Nareda, 9 Dig 181,187,193. — Yajiijrafl ileya. Id. 193 
Catjrayana aad VnbaspaU, Id. )97. 

Bliowannychnrn Bunhoojea <s The heiis of Ramkannt Buu 
hoojea; Bong. Rep 181C, p. Act. 

. Post, Append, to oh. t. p< 19, — C 
(7) Jini. Vah. «b. 11, 28, 29, 

2Dig, 109, 113, 117.199.901, 
u Dig. 37, et seq, 

[(a) A ate Addenda V. p. 8.] 
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“ a tact cannot be altered by a hundred texts — a 
doctrine, of which no trace is, to be found in the 
Benares school, in the Mitacsfiara, the Smriti Chan- 
<iHca, or the Madkavya, — all in full force in the Pe- 
ninsula ; — the author of the Smriti Chctndrica, on the 
contrary, maintaining, that what has been unduly 
given must be considefed as not given, and that thu 
restoration of property, held under a prohibited gift, 
sb<^d be wiforced by the ruling power.*®’ And, even 
in Bdugal, (as already intimated) inconsistent as it 
may seem, if a Hindu father propose to make a parti- 
tion of 'heritage in his lifetime, he can, by this means, 
divide^ his property only among his sons, and accord 
ing to certain prescribed rules,**’ said not to have been 
hitherto weakened by any express decision ;**’ sucli 
being the effect of the acknowledged interest that sons 
have in the possessions of their parent, which it never 
was the intention of the law should be wantonly, or 
arbitrarily violated. Whereas, if he think proper to 
proceed by way of gift, embracing, as this does, dis- 
tinct from partition, every species of conveyance and 
chaise, under the construction put upon it, that it is 
valid, however improper ; and that, though the giver 
may be culpable, the title of the receiver is good, 
whoever he may be, and under whatever circum- 


( 1) Jim. Vyh. cb. II. 30, and note to § 31. 

(2) Mobun Lai Kban e. Ranee Siroumunnee; Beag. Rep 1812. 

p. 352 

Letter from Mr. Colebrooke, dated Dec. 13, 1812. 

Pont, Append, to ehap. XI. p. 440. 

1 3) Jim. Vab, ch. II. SO, 74, 78, 83. 

^ 'Ante, p. 1 8— Post, p. 194— 3 Dig. 4. 

(4) Letter from Mr. Colebrooke, dated July 32, 1312. 

Post, Append, to cb. XI. p. 437. 

Vid. tarn, his ** Remark’' on the esse of Rtehanoband. 

Rale, Eacborchund Rahfthe Noddpa oasei) Bene. Rep. ante 
180S, p. 3. 
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stances it way have been created, it being always 
understood that tbO py&t Was the owner of the 
property, under no personal disqualification or disa||i- 
Uty. — Such being ibe reasoning, the father of a fmily ' 
there is thusat liberty to disappoii\t every expectation, 
however reasonably entertah)^ by either alienating 
his property from it altogemer, or by substituting 
among its members, by this**mode, a distribution 
wholly different from the one presoribed*by th^law ; 
so as to have led to the observation, that ** the Hindu 
legislators might have saved themselves the trouble of 
providing rules to regulate a father’s distribution, if 
the whole may be evaded by the very easy expedient 
of calling it a gift, instead of a partition."^''* 

2. As Ui private, or separate property. To one, not 
tlie hmd of a family, restrictions upon alienation do 
not, in general, apply. I^roperty acquired by a single 
man, not shared by a coparcener, may be enjoyed and 
disposed of by him, as he pleases lemoter heirs not 
being, with regard to it, objects of legal care. His 
entire alienation of it, without consulting any one, 
being ‘'the act of a person who is his own master, 

“ valid. ’***• • Only, even ‘with reference to one tbu.s 
isolated, what hie does not dispose of in his lifetime, 
must be left to descend in a course of inheritance , 
the right of aliening, with very little exception, being 
confined to acts to take effect in the life of the grantor 

(1) Po8t» Append, to ch^ XJL, p. 437 --C* 

Esohnuchtad Sai Bscj^orGhnndR^Bengal Rep. ante 1 805. p 2 « 
Bamooombar v« Kieberiroiidert Id. 1812, p. 359. 

Bat Bee sinoe BhowannYdinm Bnnhoojea v. lUtnJcRnnt Ban^ 
hoqjei^ Id* ldl6t p. M8* 664; as refwable to land 

"(2) 2 Dig. Append., to olu X. p, 6. and to ch, XL p. 

432. and 495.-^C> 

[^a; Ante Addenda VI, p A BntezandiaefMrMveiierdiUndaoeiiiT^ 
member of a leadljr gbretMC bgr ttiO waiinnaktoteyamy wfileh becomes 
the Joint propertf of eO AoPJkvnA tit, * 

4 
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But, the property being ancestral, it makes no differ- 
ence whether the owner be single or married ; since, 
ii#neither c%se, can he dispose of it, without consent 
of ithe.heir, who, in the case supposed, may be hie 
father, mother, brothers, nephews, or other remote 
relations/*^ — In suppOitf of theso positions, but little 
indeed is to be gleaned from any authority accessible 
to Ibe English reader ; the reason of which may bo, 
that the Hindusreprobating, as they do, a single state, 
their law is, in a great measure, silent as to its rights.^” 
3.* Property, as hithertospoken of, is supposed tobe 
the man’s. But the Hindu law assigns to the seK ^ 
also,whatiscalledemphaticallyiStr<c^Mzna,or“woman’s 
property the term being derived from Sn, female, 
and dhana, wealth — ^not^that it means necessarily 
money ; it may consist of any thing else of value, arfof 
land ; — 'Or a slave as it more usually does of jewels, 

of other ornaments.^*^ Though it be the sex’s, it is 
with references to wives, or widows, that the law con- 
cerning it comes most frequently in question ; few 
women among the Hindus,* from the timo that they 
are marriageble, remaining single, constitute it, 
it must have been the gift, not of a stranger, but of 
a husband,. or some one or other of the* owner’s near 
relatives.^®^ If derived from a stranger, or earned 
by herself, in either of these cases, according to 

(1) Poat, Append, to ch. I. p. IS,*aad ch, XL p. 435, 439. 

(2) Hit. on Inh, oh. Q, seot. ii. 8. 

. U) Poat, Append, to oh. I. p. SO.-^C. 

' C4} Post, Append, to ch. IL p. t4 

(5) Post, Append, to ch. X. p. 19. 

A inan wlihimt mala isaua tnay alUaetahb imgio*ea)Aa ptNmartar, arhethar 
Mwasti|4oraaU-a<)qaiMd,atvfl],WuMpraivSiiwofailatharbain. 11. Cdafenwke 
mj 
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the most j^eneral underst^ndiog, not coming within 
any of the instances hereafter enumerated, it vests 
in tlie husband, if she have one, and is without 
reserve at his disposal/*’ Whereas the Stridhana , 
of a married woman is her’s ; unless, according te^hc 
law as prevalent in Bengal, it consist of land, given to 
her by her husband, of whidlf the dominion remains 
with him and, howsoever de/ived, and of whatever 
quality, he has universally with lier so iar a con^yr 
rent power over it, that ho may use it in any ejtigen- 
<‘y, for which he has not otherwise the means of pro- 
viding ; and this, without being accountable .after, for 
what ho may have so applied. The alleged oqpasions 
are, the preservation of the family during a famine, 
which may be construed to mean generally want ; anA 
distress, haAung the effect of preventing the perform- 
ance of an indispensable, particularly of a religious 
duty ; sickness ; imprisonment ; and even the distress 
of It would seem, however, that the right is 

personal in the husband ; since it has been held.nu 
the case of a writ of execution for a debt due by 
one, that the wifeV Stridhana could not be seized 
under it though, had he b^n arrested, or taken, 

(1) Jim. ■^ah. ch. IV. sei't. i. 20. 

Baja Crama Sangralia, ch. 11. sect. ii. 25, 28, 89. 

Caljajaiia, 3, Dig. 660.-- Post, p. 49. 

timrati ChanOika S. Manual piuft. 146. 

(2) Jitu. Yah, ck. XV. sect. L 20, 

Baja Cr Saograho, ch. II. sect. U. 31. 

JSTaroda, 3. Big. 575. 

Colobrooko (on ObligationsO p. 28. 

Post, Append, to ch. I. p. 19. C.— 21. 

(3.) Jim. Vab. ch. IV. sect. R 24. 

Mit. on Inh. ch. II. sect. aii. 81. «t. seq. 

Baja Cr. Sangraha, oh. II. sect. 88, 84. 

* Bevala and xt^jatraljca, 3 Bi^ 678. 

Pest, Append, to oh. I. p. 23. to oh II. p. 59.— -C. 

(4) Post, Id. Append, to ch. I. p.23.-- 0. and B. 

rn^^tieil to reo^w^-Poti AnnKHM^f 
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he might ( ex ooncesiis) have applied the omamente 
upon her neck to its discharge, having no other means 
of extricating himself from legal custody. Nor is this 
•. all : for tho6gh, subject to the occasions that hav^ 
beeltf specified, the absoluteness of her right in the 
property in question is ^renerally asserted, it would 
' seem to follow, from the hniversal condition of Hindu 
femjsles, uneducated, knd thence liable to perversion 
and h)fluencb, that any gross abuse of it by her will 
be controllable by her father, while single, by her 
husband during coverture, and by her guardians after 
his death ; such interference being itself subject to 
revisioh by the Judicial power, since' otherwise the 
idea of Stndhana would be but a mockery.® Of the 
property in questiofi, it is most commonly said, with 
reference to the married, that there are six descrip- 
tions but the authorities do not concur as to thepro- 

<nse number ; and a good deal of reasoning has been 
einployedindi8cussing,withoutsatisfactorilydetermin- 
ing, whether this number, most generally adopted, is 
to betaken restrictively of a larger,oronly asexceptive 
of a less.*** The following enumeration, extrac^edprin- 

(1) Jim. Vah. ch. IV. sect. i. 21. 

Catyajana^ 3 Dig. 574. Kai’eda, Id. 

Post, Append, to oh. XT. p. 426.-3. 

(2) Nareda, 2 Dig. 384.* Oatynyanat 2 Id. 57A Id. 628. Befemng 

to what ia stated in the text, it may remarked that, in 
the Bombay Beports, the instances are numerous, where, 
the widow being in possesbion, the Courts, in that part oi' 
India, have refused to enaot security from her against mis- 
appli^tion ; or to restrict her, in &e enjoyment or dispo* 
SM of what she has. ^ 

Post, p. 57. 246 
Menu, ch. IX. 194. 

Jim. Vah. ch. IV. sect. i. 

Mit. on Inh, ch. II. sect, xl 

3. Dig. 867. 

UrJim. Vah oh. IV 1 18 3. Dig 6W. 
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cipally the Smriti Chttndrioa, coniprelionds n^rly 
all that occur elsewhere^ andmoire thanare uuiversaify 
admitted, as will be noted in specifying them ; the 
ijjpecification being accompanied with such remarks, as 
the subject may seem to require, or may ndtttfally 
suggest. I. What is given ^ a yoitng woman, or to 
her husband in trust for her, at the time of her mar- 
riage, that is, during the space 4rom t^l beginning to 
the close of the nuptial ceremony, commencingVrth 
the oblation for increase of prosperity, and ending 
with a return of the salutation ; but not to be confined 
rigorously to the day, if given on account of the mar- 
riage.‘‘* II. Her fee ; or what is given to her’ in the 
bridal procession, upon the final ceremony, when the 
marriage, already contracted and solemnized, is about 
to be consummated, the bride having hitherto remain- 
ed with her mother ; as will appear in the next chap- 
ter. And the misery of Hindu marriages, at (on the 

part of the female) an immature, and often an inordi- 
nately disproportioned age, is sensibly shewn, by the 
pres^tin question being said to be intended as a 
to induce her to repair the more cheerfully to the 
mansion ofher lord.^** ft may be bore remarked of this 
(lomi-ductio, thfe bringing of the bride home, wliich, 
with the-Hindi^ is a consequence only of the ante- 
cedent contricC,® that, among the Romans, it was au 


(1) 3 Dig. 610.-2 Id. IM. 

FraokiMhemSing f.Mt Bag!vlmtee,Being8lR6p. ante ISOS’, p. S. 
Po8t» p* $8, and j&ppetid* to eh. IIL p. 99. 

(2) Post, p. 

•(8) Jim. Vah. oh. TV. sect, i. v.— Id, sect* iii. 21. 

Hit. on Inh. oh« XL sect. id. 5. 

Daya Or. Sangraha, ch, IX sect. ii. K 
Vyasa. 3 Dig. 370. 

(4) Po«t, Append, to ch. IT p 39, 84. 
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ingredient wanting to its completion ; till wlien, the 
bride was “ gponBoH* only ; becoming “ wasor, statiui 
“atque dwta est, quamvis nondum in cubiculum 
“ mariti renerit” The fee of a Hindu wife has more^ 
over 'this anomaly attending it, that, upon her death, it 
descends in a coarse of i^eritance peculiar to itself/’’ 
ni. Whatis given toher ohherarrivalatlier husband’s 
hou^e, when s^ makcl^ prostration to her parents, iv. 
Gifts'subseq&entjby her pai*entB, or brothers, v. Upon 
her husband prt»posing to take another wife, the 
gratuity given by him to reconcile the first to the su- 
pememon, the measure of which seems not to be 
hettled*/*’ as V ill also be more particularly seen in the 
following chapter. vi. What a woman receives from 
the bridegroom, on the marriage of her daughter. 
VII. What she owes at any time to the good graces of 
her husband ; as, for instance, a reward for performing 
well the .business of the house in her department, 
called her perqvisite.^*^ vin. %ny thing given her at 
anytime by any of her relations, being especially given ; 
— adescription,8ufficientlygeneraltocomprehendgift« 
somade to her beforemarriage, while yet an un^etroth- 
ed member of her own family; which are eipressly in- 
cluded by various authorities ix. The earnings of 
her industry, as by sewing, spinning, jointing) and the 
like.^*’ Such are the instances of Stfidhawi specifi- 


{]) Po&tfp 5ltand250« 

(2) Mit. on Inh cH. 11. sect xi 30 

Baya Cr Sangrahoy ch. U soot, ii 15 
0^) Post, p 52. 

(4) Catyayana, 3 1)ig 563, 569 

(5) Jim- Yah ch. IV. sect i 21 

Id. sect, iii 11, 12, 15 — Mit. on luh ch. It sect xi 5 

(6) *Post, p 60 
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ed in thd Smriti Chandnta • upon the last of wbioli 
it must be remarked, that it does not occur in the 
enumeration given in the Mitacshara^''^^ any more 
fhan in Menu while Jimuta Vahana, with^ofhers, 
exclude it, observing that, though the proceeds be 
hei‘'s, they do not constitdlfe “ woman’s property,” 
and that her husband has a right to them, independ- 
ent of distress.^’’ Yet, it seems admitted, that "her 
heirs, and not his, succeed to them«after her death, 
she having survived him the reason for the doubt, 
as to their constituting Stridhana being, that it is pay- 
ment by strangers, not a gift from her husband,' or any 
of her relations, — a circumstance belonging i& the 
description of the property ^in question. The same 
objection applies to, x. What is given to a wife for 
sdnding, or to induce her to send her husband to per- 
fonA particular work? which by some is included,'*’ by 
others denied.'’'’ xr. Property, which a wc«nan may 
have,acquired by inheritance, purchase, or finding > — 
what has been inherited by her being so classed by 
Vijnyaileswara, whoseauthorityprevails in the Penin- 
sula; while it isRotherwiseconsidered by the wiutors of 
the Eastern school.'*’ Lastly, xn. The savings of her 


(1) Uib. on Inh. oh. II Met. xi. 

(9) ICenn, oh. IX 194. 

(3) Mona, oh VlIL 416— Jim. Vah. oh. TV sect i 20. 
Gatyayana. 3 Dig 666— Nareda, I^Dig 249 
Dost, p 50 

. (4) 3 Dig 472 495. et seq ^ Id. G38 

(5) PoRt, Append, to oh 1 p. 31. 

(6) Jim Vah. oh- IV. sect iii 19, 30. 

(7l 3 Dig 568 

(8) Mit on Inh. note to cb, II. sect xL 3.— 8 Dig. 668 687. 
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maintonance.'*^ — Ikying, without leaving issue, the 
Stridhana of axoamed woman vhets by descent in hei 
husband, he, surviving her.^*’ The succession to her, 
she .supnving him, will be found detmled in a subse- 
4).uent chapter, on widowhood.^’ 

4 and 5. — Of the prdj^erty of Religious vnMituUonf^, 
and of that palrtaking,ofyum regalia, something will 
be inpidentally said in pi,rt8 of this work, in which a 
reference tothentconnects with other subjectsof discus 
sion materials, concerning them, that are accessible, 
beingtoo scanty to admitof anyextendedinvestigation. 


It remains to speak of title, which is not valid, unless 
thcro have been possession under it ‘, for which pur- 
pose possession of a part is possession' of the whole 
N or can the want of it be accounted for on the ground 
of opposition by an adverse party,<*> the rule requir 
ing, that' there should be juris et seisinoe conjunctio, 
to make^ completely legal one ; it being laid down, 
that occupancy alone is not sufficient to constitute a 
right, without a title, and that the production of a 
title will not suffice, unsupported by occupancy ; a 
right resulting only from the union of both.^'^^ But 
though simple occupancy, without a title, will not 
constitute n right, a title may be ihjerred from 
possession ; which (to use the language of our oun 


0 ) Yith oh, l%0eot i 15, and note —3 Dig 567.] 

(2) Poet, oh II p, W 
m Post, di :x p 246 
H) post, p 151, 198, 208, 210. 

(5) T^tijawalcya, Beng B^., 1816, p S65 

(6) Id p 662 

(J) Beng Bep 1816, p S63 

Post, Append, to oh XL p ^ — C. 
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law, tUe doctrine of it and of the Hindu being in this 
I'espect substantially the same) may, by length of 
“time, and negligence of him who has the right, 

“ ripen by degrees into a perfect and* indefeasible ' 
“ title.”o' — But, to be attended \vith this eff^, the 
possession must have beentl^ of a stranger, not that 
of one standing in certain degrees of relationship 
( Sa;pinda,'^^ or Saculya,'^^) to* the righj^ful owrjer/*’ 
Nor even, in the case of a stranger, will it avafl him, 
unless it havo been maintained in the sight of the ad- 
verse party, without let or molestation on hi? part, he 
not having been under any disability to prevent his 
interference, and thereby obviate the conclusion of his 
having acquiesced; since, where neglect is not imput- 
able, the title of a rightful oWer retains its validity.** 
Possession, under the circumstances that have been 
stated, for ton years, ,if the property bo of a personal 
nature, or for twenty, if it be real, extingiushes the 
right of the original owner ; he having been, during 
the time, in a condition to vindicate it, though it is 
said to beptherwise, in .the Southera part of India.'®’ 
Generally speaMng, in case of dispute, a title must be 
proved by the original holder ; but, if there have been 
a descent, th$ presumption of rig^t in his &vour of the 
heir, so as to cast upon the adverse party the burthen 
of disproving it ; in which case also Ihere'is some ana- 

(1) Blaioks^De *0 Oomm. toI. it p. 196, 12tlredifc 

(2) ndo, noar kindred, offering tbe funeral cake to the flame ancestor. 

.(3) Sacid^a, remote kindred. . 

(^4) Yrihaspati, Beng. Bep. 1816, p. 557. 

(5) Vyavnluira Matrioa ; Beng. Rep 1816, p. 557. 

Vnhaapatiy Id, 

(6) Post, p. 308 Append, to ch. J, p 26 —2 Bombay Rep p 282 
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logy between the Hindu law, and oui* own ; and, if 
the pobsession have continued for three generations, 
it cannot be disturbed.**>" 

c 

Of the three universally recognized natural rights, 
viz,, the right oipersoi^l seoiu'itj/, (referable as well 
to the unmolested enjoyment, as to the preservation 
of life,) the right oi personal liberty, and the right of 
private property^ it having been the policy of the Bri- 
tish legislatui'e, with regard to the two former, to leave 
the native at our Presidencies to the protection of the 
English law, to be modified, in its appluaition, by the 
discretion and wisdom of those intrusted to administer 
it, its benevolence has copfirmed to him, with respect 
to the latter, the benefit of his own code and customs ; 
b^ directingthathis inheritanceandsnccession tolan({s, 
rents, and goods, with all mattets of contract between 
party an<>party, shall be determined by such laws and 
usages, as the same would have been determined by, 
had the suit been commenced in a Native Court,'*’ Of 
these two great titles, property, that has been discuss- 
ed, pervades both, with reference either to transmis- 
sion, or exchange. And, as inheritance pro-supposes 
marriage, this, with some subordinate titles, springing 
out of it, will form the matter of the next, and some 
Vubsequent chapters. And, first, of marriage. 


(iV VyaTahm Hatnoa t Bang. Bep, 1816, p S53 6S7 
Yid tom PoBt, Append to oh. I p, 86. 

^2) See the Royal Charters -»[Eeg. Ili of 1808, aeo. xtL 61.1} 

Th© Hindu liUW of linritation in respect of the period within which 
rights bei w*ovoredhos been snperwodedhy Aet XTV. of 1859 ] 
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ON MARRIiyiiE. 

Rv no people ib greater importance attached to mar- 
riage, than by the Hindus. It is, among them, ^ with 
one sex, (the female,) indispensable. , With thebther, 
it constitutes the order of Housekeeper (Gi'ihasta;) the 
second, and most respectable of the four, by which, 
with them, tlie different periods of human life are dib- 
tinguished.^” It completes for the man the regenerat- 
ing ceremonies, expiatory, as is bOlieved, of the sinful 
taint that every child is supposed to contract in the 
parent’s womb and being, for the Sudra, and for 
women, the only one that is allowed,'*’ its obligatori- 
ness is, as to the latter, among the ordinances of tlie 
Veda.'*’ — Thus religion and law co-operate with the 

climate in its favour. The consideration of It, regarded 

• 

(1) Menn^oh IV 1 VI 89,^ They aro thus eunmeraiod, 1. The roll- 
gious studont^(Bta^?iuirhari,) who has received investiture, and la in 
a oourso of pupilage 2, The houaeholdcr, (Qnhh,) or married man 
3 The heinut, (^Vemaprasta,) 4. The nkendicani, ascetio, or anchoiot, 
(^BhxlsihUy^Sanyaait or lolt.) Datt Mim. p 62, note 60 JKenu, ch 
VI 1 38, 89, 87 Dubois, on the people of India^ p^rt ii, ch I p 91, 
4to edit The hrat stage may be prolonged through hfe, without 
passing into the order ofhonsekoopei , wheuoe there oie three loh- 
giooBorders; the peipetnal student, the hermit, and thconohoret. — C 

(2) Tbeae will be found enumerated undcj the following referoices, viz 
Note to Mit on Inh ch I Hoct vii 3,— Noto to Dat. Mim sect iv- 
28 —Note to 3 Dig 104. See aibO Id p b06«^Meiiu« ch Vi^91 — 
Asiat. Res. vol vii p 310 

(3) 3 Dig. 94 2 td. 39l 

Note to Mit on luh ch L sect vu U 

(4) Menu, ch 11 67. 
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as the fouudation of a fainily, of which the husband is 
the heacb involves, not only the reciprocal rights and 
duties of man and wife, but the derivative ones also of 
parent and thild, guardian and ward. To select a 
suitable husband for his daughter, at an age when she 
can h^ve but very imperfect ideas of the object, evexy 
Hindn father is expres^ bound; failing whom, the 
dutyisincumbentonas;iccessionofpatcmalrelations,^*^ 
and finally on the mother;**^ which having been u^- 
leotedt to the prejudice of the girl, for three years from 
tlie time that she becomes marriageable, she is at 
liberty to choOse for herself.'** Though the law be so, 
it maybe a question, whether, according to modem 
practice, the rightdonot in this casecontiuue to attach 
to the substitutes fdr the father, instead of vesting in 
the girl. — ^And, -as to the proper time, according to 
CullttcaBhatta>ihe distinguished expositor ofMenu/** 
it precedes puberty,^** Menu having enjoined every 
man togive his daughter in marriage, though she have 
not attained the age of eight.^®*'^*'* This is to be under- 
stood, however, of what is called the 

(1) Yignyawalcya^ 3 Dig 106.— 1 Bombay R p 14 ^ 

Post, Append to ch II p 28, 30.— 0 « 

(2) Mena, ch IX fi 89, 90 — Ynhasp 9 Dig 366, 491 
Jim Vah (b. XI 11 6 

'Ihe Ritg p KistnamaK ; Kotos of Cases at Madras, vol ii p 80. 

(3) Yajnyawalcya, 3 Dig‘ 166 
PoBb, Append to oh 11 p 2t, 2$ 

* Pifefaeo to i»<afiiidatiOn of Mobh p xi\ 

(4) 2 Dig. 386, 387 —3 Id 328 

(5) ' Menu, oh IX 88,94 

( Jim Yah 6h L $9, 

1 Bombay Rep p 86Q, Kobe 

(6) Post, Append to oh II p 32 34, 35 

[faVvis UnsdfliihdT, broftfir unelt, mAl«eoQiijnli 11 Csiebro«]c« fit I 

Gulf «T« flvsn in HHurriosest the <g««f two sad upward^, tiO they otUio ihrlr 
motunt) A BMhiain gut attamhig imtuHty without hsvmg eontrsetod nsmsgo, forfoits 
hfr^gsto 8ti Mss of Ud Law p IP, SO 

Tho time of iDsrxiagc for males IS in thoesae of Bishmio" fshatryso and Vy«yss» after 
the roin|6elivuofthesidge lot studentship loitheSoo4xs*«ltheto is noUmitutiou Id if I 
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leaving the ^rl under the care of her family^ tUl her 
maturity admits of her husband claiming her; of which 
it is the province of the mother to g^ve notice. It was 
the same among the Jews.*^^ Revolting As is the idea 
of anengagementof thisuature being finally contrahl^ 
thus early^ it is not a little ag^ra^ted by the restric- 
tion imposed on virgin widoi^s^not to marry again 

and which is never violated, without a loss of character. 

* 

The betrothment, once effected, by the bride and Ijfinde- 
groom walking seven steps hand iif hand, during a 
particular recital, the contract is perfected upon their 
arriving at the seventh step ;**’^^andmay be enforced by 
the husband, on completion of the time.^*^ As b&tween 
Parsees, it is held indissoluble.^^ Previous, and up to 
betrothment, the affair rests legally in promise ; which 
may be broken, subject to eohsequenees, as the breach 
can, or cannot be justified.^‘^ According to Hindu 
superstition, an a^eement for the purpose .would be 
lawfully determined, on the part of the man, by the 
occurrence of unfavourable auspices ; such as a flight 
of bifds, or the chirping of a lizard, in the one or the 
other dy’ection, when seeking a prosperous hour for 


(1) SeMen’sUx.flebtTL Sl.ch III. (4) Vena, eh. IX 47. 

Menu, general note, p. 364, ▼ 3 Post, Append to oh II p 37 to 31 
<3) Asiat Aes vol ni p. 310. 1 Boihba^ Bep p 138 — ^ Id 345. 

Poet, p 241, apd Append toch 

X. p 400. (6) 1 Bombay Bep* d. 59 388 392 

(3) Heno, oh. Ill 48 oh Vlll 217. 2 Id. 588. 

2 Dig 484f note Ahter, on fiTtoond of ooatom, 1 Id. 

Cnllnoa Bhatta, Id. 4S5-~Yama p 410. 

Id 488. 

[f a) The Britieh Legielattme in India, by Aot XV of 1856,hae dOolared the 
le-maniage of all okteeee of widowB valid, and has secured to tihinnand their 
offspring oartain rights and priwUegee-o-xPoet, ohap. X p* 243, note.] • 




Taiy or nuptial token by the bridegroom round the neok of the bnde ie a 
praotioe sanctioned by usage, bat not i^esonbed in the Bastras.^^Str. Man 
of Hd Law, p 88.] ^ 

T <*; Vide oases Post, aodbvda tit Xtojtr^nfte ] 
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the wedding and a variety of causes are enume- 
rated, warranting, as they respectively apply^retractiou 
on either ride but, wWe the attempt to withdraw 

L is without e:^use, performance of the .engagement may* 
be*e!iui«ted, as it might have been with us, previous to 
our marriage act/*^* W^rever, from the existence of 
a legal impediment, or wk death of the young woman, 
the ulturiateceremony^as been prevented from taking 
effect^ the bHdal presents are returnable, the bride- 
groom, in the latter case, paying the expenses incurred 
on both rides/*’^*^ These presents, where the marriage 
has been completed, constitute part of the woman’s 
Stridhiina, as explained in the preceding chapter.^^’ 
They must hehonijide, however ; that is, tokens of 
courtesy, and the fruit of affection toward the girl, 
not received by her kinsmen for their own use, 
amounting to a sale of her, which is forbiddem^") 
Whore anoh a gratuity had been given, and. the 
mmi died before consummation, the widow was an- 
ciently marriageable to his brother, he and she both 
consenting ; his consent being specially requisite, she 


(1) Post, Jippend. to ch II. p 37.- C 
Introiit in esdes ater alienos oanis ; 

Angnis per implnvium deoidit de tegoUs ; 

OaUina cecinit mterdi^dt harioluB, 

Haruspes Tetoit ante bramam abqoid novi 
Hegoii intapere, &o.— T br. Phormio, Aob IV. Soo *iv. 

(2) Mena, ob. IX. 72 — Collaca Bbatta, 2 Dig 493 
Vasishtaild 490 Ym'nyawalcTa, Id 492. 

Post, Append, to ch, IT., p. 38. 

(3) Nareda, 2 Dig 492.^PoBt, Append to ch II p 34, 36 
(^) Hit. on Inh ch. II. sect, xi. 29, 30. 

• Baacha, 8 Dig. 614.— Post, Append, to oh II. p. 36, 37 
(5) Ante, p 29.— I Bombay B p. 64. 

<6) Hsn% ch lU. 5L 64. ch IX 08 IQO. Post, p. 42 
[(o) {f the breach be on the girl’s side, withont disco4'ery oi' legal impedi. 
oirnt, her family ate to bear the exponses -^Str Man. of Hd Law, p 31 'l 
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being considered as blemished, by hayiftg been pre- 
viously affianced to another. Such a union is not to 
be confounded vrith a practice of appointing a brother 
(V other near kinsman) to raise up issuef'C'afeaf^'ajja^ 
to a childless husband ; which, haying existed amoi^ 
the Patriarchs, received froi]^ Moses the sanction of 
law ; but which, reprobated from tlie beginning by 
the higher classes of the Hin«3us, appei^ nev^r»to 
have prevailed but among Sudras. ^s was th| case 
with the Hebrews in respect of tribe, ^^'so with the 
Hindus, the contracting parties must be of the same 
class.^*^ Without identity of class between the mar- 
ried parties, the issue, according to some authorities, 
was not esteemed legitimate ; w>hile, according to 
others, the stipulated equality was so construed, as to 
admit, within that description, the offspring of lawful 
espousals, between a inan of a superior, and a woman 
of an inferior, provided she were of a t'egemrate tribo; 
by regenerate, being intended, any other than that of 
the Sudra ; that is, any of the three superior ones 
the old law^ pevnitting njen of higher tribes to many 
in tribes so far below them ; and allotting, to the issue 
of such marriages, shares of the heritage, in certain 

(1) Moniii oh. K. 69, 97 ^2 Dig 466. 

(2) Menu, oh. IX. 69, 64^ 66.^2 'Dig. 466 
Post, Appond. to ek. IV. p. 164, 201. 

(3) Ktuanbm, oh. XXXVI., y. 6. 

(4) Menu, oh. Ill 4.— Apaotamba, 3 Dig 159 lT6 

(5) RegenMU, htiB refhrenoe to the three claeses of Brabiiii&, CJ^hatrjra, 

and Vaiaya, meaning, bom a seoond time, throngh the oeromony of 
Up(UMyana, when theae olassee were invested with the dlstin. 

gnishing thread i the Brahmin before the age of nine, and the other 
two olaases at any time previous to the nuptial ceremony. On it 
d^nds also the oommenoement of the connexion between the pnpil 
and hisRpiritnal teacher, for the purpose Of tnabmetiou iu the feda<i 
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decreasing proportions. Such uras the doctrine of the 
Eastern sdKtol, in which equality of class was, with 
reference to the wife, understood as excljading, for a 
man of any df the three superior ones, a Sudra wonu^ 
only. ‘And, though the writers of the Western school 
extended the license ^thout reserve, there is said, 
while it prevailed, to be do mention, even in the recital 
of any ancient story, °of a woman of the servile class 
becc^ing the first wife of either a Brahmin, or a 
Cshatiya, though ever so much at a loss for a suitable 
match — in such low estimation was the Sudra held by 
the other classes. But it is unnecessary to dwell 
upon these distinctions, the practice of such intermar- 
riages 

the commencement of the present (the Cali) age 
since when, equality of tribe has been ever, as it con- 
tinue to be, in the strictest sense, essential to a legal 
*' marriage, though not to the legitimacy of the issue : 
inasmuch as, should one so prohibited take place, 
the issue would notwithstanding be legitimate.^"’ But 
the converse doe not hold : the o&pring of & woman 
of a superior tribe, by a man of infe^or one, 
being excluded from the definition of le^timacy, 
and consequently debarred firom inheriting.^*’ But, 
though the (Msa must be the some, the partie 
must be of distinct, and nncooheted pmilie»t e by 
the Jewish, and other codes ; a condition, carried, by 
tbo Hindu law, forther than it was in the Levitiel, 

(1) oh HI* 14. Id ok IX 178. j Hit od Inh« ch I. seot. Tui— father- 
(St) Sfim. Yah. oh. XI. sect. i. 47. I land’s Synops* p. 818. 

I (8)Mit. on Lih. oh. I. soot. si« 2^ 

{(•> Among Ihd loirer 4Blsi«e» dt 8ntb;s*r murlsgo with who Imvo in 

ooBOtibinage is allowed ; and chadien hegotton before stieh marrUge aro iegltUnMiSed 
on marriage ahould the custom o the easle sanetton such reooghitfoa. In the Vellala 
oaata, sheb marriages are not alloved.-*8tT. Man. of H4. Law, p. 44. 49 ] 
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by which ours is, in this respect, regulated.**’ The 
niarriage of a Sudra, indeed, with a woman of the same 
primitive stock, is allowed ; and the son bom of such 
marriage is of course capable of inheriting,**’ But, 
among the other castes, a woman, to be in this resl^hct 
eligible, must not be descended from the paternal, or 
maternal ancestors of her proposed husband, withinthe 
aixthdegree and, upon the prihciple (as willhcreaftor 
appear) that an acl!o/t^c^^sonidentifies, to ail intenjn and 
purposes, with a natural one, it follows that a marriage 
by such a son, with the daughter of him by whom he 
has been adopted, would be incompetent, — lia.ble to bo 
regarded as incestuous, like a person marrying his 
sister.**’’ These points were agreed in a late case before 
the Supreme Court at Madras, after deliberation, and 
consulting with the J udges and Pundits of the Sudder 
Dewanny Adawlut at that Presidency ; and after ob- 
tainingtheopinionof the Pundits of theSupreme Court 
atCalcutta, with thoseof themostlearnednativo jurists 
in several of the provinces.**’ Various texts of Menu 
discountenance the marriage of a youi^er brother, or 
sister, before their elder.**’ Distinctions as to caste en- 
tering into almost every concern of Hindu life, the im- 
portant one of* mai'riage has its appropriate forms.'*' 
Eight are enumerated ; — the Bfanut,Daiva, Ar3ha{oi‘ 


(1) Uenu, oh. lU 4, 6. 

(2) 3 Dig. 829. — Asiatic Bos. rol. v 
p. 67. 

(3) Saalogrammnm Venoataramia 
I^lay V Velly-UmxnaU and 
others, 3rd Term, 1 821. £x relat. 
Sir JS. Stanley, Ch. J* 

* Datt. Him. sect. vi. 27. 82. 


(i) Menu, oh til ^54. 160. l70..-Id. 
oh. Xt. 61. 

Note to Datt. Him. sect, vi 54 
— 2 Bombay R. p. 583 ^ 

(5) Menu, oh III. 20, et seq. 
Tajiiyawalcya, 3 Dig. 604. 


t(a) Oidinarily, among aU olaaaea only paternal and maternal unclei and brothera 
and elaten and their deieeadante are 'viewed as within the prohibited degreeiw^Str. 
Man, Hd. Law, ii*47.J 

1(b) The prahtMtlou estends to hla adoptive ai well as Ms aatuial family, and bia 
progeny are under the like prohibition In both famlUev.— Id. p. 48 ) 

« 
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Rishis), Prajapatya (or Caya), Asura, C/andhan>a-, 
Racshasa, and Paisacha. Of thefee, tlie four first, being 
approved ones, are proper for the Bralimin ; the three 
ne?it for the other classes i that is, the GandJiarva and 
Racshasa are permitted to the Cshatrya, or militar 3 »^ 
class, and the idswmtotl^mercantileandserviloones. 
Such is the usual distribution ; though Menu, as re- 
garding the. succession to the property of the woman, 
received at the«time of her marriage in an whlanxed 
form, adds, the Gandharva to the four first/’’ Nuptial 
rites, accompanying them all,^^’ have the effect of dis- 
tinguishing even the less approved ones from com 
merco purely illicit, to which otherwise the Gandhar- 
ca and Racshasa ones might be assimilated ; the 
former importing an amorous connexion, founded on 
reciprocal dcsijre the latter, the enjoyment of a cap- 
tive seized in war for whoso lot the Mosaic law hu- 
inanely provided in like manner, by requiring her 
captor, taken with her beauty, to marry her/*' Of the 
Asurn form, appropriated to the two inferior classes, 
the characteristic is the payment of money by the 
bridegroom, to those who give the bride away; 
considered to be a sordid proceeding, and, as such, 
constantly forbidden while the PaiSachn, denot- 
ing an advantage taken by a lover of his mistress, 

(1) Menu, ch IX. 196. 

Jm, Vah oil V soot Hi 3 
(;i) Devala, 3 Dig 606. 

S ) Menu, cb. n£ 32. — Yujiiyawaloya, 3 — 3 Dig. 604. 

) Menu, oh III 2G, 83.— Tajnyawalcya, 3,-3 Dig 804 
(5) Deut. cb. XXt V. 10, etfloq 
(6) Menu, oh. 111. 51 —Id oh. IX 98 100. 

2 Dig 487. 

{(a) Though Mdb gIojb Imib its chtracte rUtlo dewrlpilon of muilAget ihoro Is nothing 
to MndMieiii to tho speclM appropriated to theiku— /HvaroTna C^a JHltan v. Hwvan 
Pillay and otiofher.— Oer« Mad. 8. 11 16’i9, p. 44 1 
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when asleej), or otherwise oj 0 f her guard, prohibited 
to all, is universally* reprobated.'” Menu, indeed, 
joins together the Amtu and Pcdaaeha, as never 
to be used and it is said in the Digest, consist- 
ently with the above remarks, j;hat “ at pfei^nt, 
“the Brama nuptials only ar^practiced by good mon;” 
though it is admitted that themore disapproved forms, 
as the Amra, and the rest, are somotiipes resorted 
to by others and it is questionable whether. In 
Southern India, any other form than the Asura bo now 
observed.'” On the solemnization of the man'iago, 
aocording to the one or the other set, depends, with 
the estimation of the progeny, the course of descent 
from the wife, as will appear in'treating on widow- 
hood.'” The bride being known not to be a virgin, 
tlie right is a dibtiuot one ; the CTistomary office, 
founded on the Veda, expressing that “the Virgin 
“(meaning the bride) worships the generous Sun, in 
“thedbrm of £1*0 an invocation, sufficiently denot- 
ing the exclusion of one who is not so.'^^ Like other 
institutidne of a mixed nature, partaking of religious, 
as well as civil, considerations, the one in question, 
being duly solemnized, is eelebrajbod with ceremonies, 

(1) Menu, ch. HI. 84.-3 Dig 603. 

(2) Menu, ch 111 25. 

(JA) a Dig. 606 — Asiat. Res vol vu p 311.--0. 

(4) Mona, Ob JII. 42 

(5) Pogi, oh. X. p. 240 

(6) Menu, ch VITI. 220 — ^Noto to Mifc. on Inh. ch. 1. 8.eci 1!) — 

^ 3 Dig. 230. ^ 

(7) In tho Snpi’eme Court at Madras, evidouoe waa given of a species of 
marriage called Ycllatwnf amounting to a qualified adoption of the 
bridegroom by the bride’s father ; and it seemed admitted that somo 
buch cobtom provofied, though the ozaot eiTeot of it was not estab- 
hahed Vencataratnani v, Vencanunal and others 6up. Cquit 2nd 
md drd Toiros, 1821 Ex relatione Ch. J 
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the details of which are thus recapitulated in the 
“Essay" referred to below. “The bridegroom goes 
“in procession to the house where the bride’s father 
“ resides, and is there welcomed as a guest. The 
“ bride is given to him by her father in the form usual 
“ at every solemn donation, and their heads are bound 
“ together with grass,^ He clothes tho bride with An 
“ Upper andlower garment ; andthe skirts of her man- 
“ tie and his aretiedtogether. The bridegroom makes 
“ oblations to fire, and the bride drops rice on it, as 
“ an oblation. The bridegroom solemnly takes her 
“ handrin marriage. She treads on a stone and mullar. 
“They walk round the fire ; the bride stopping seven 
“times, conducted *by tl^e bridegroom ; and he then 
“ dismisses the spectators, the marriage being now 
“ complete and irrevocable." Tlie essence of the rite 
consists in the consent of the *parties, (as with us, 
foVmerly, before the marriage act ;) — that is, of the 
man on the one hand, and, on the other, of the fsther, 
or whoever else gives away the bride. The union, once 
effected, involves, I. Reciprocal rightsand obligations 
of a personal nature, as between husband and wife ; 
f I, Special rights of property ;TII. The right of super- 
cession. Of^ach of those in its order ; to which it is 
proposed to add, IV. A slight comparison of the Hindu 
law of marriage with other codes, and particularly our 
own, on the same subject. 

^ (1) EBBfty ou the Beligious CeremonieB of the HinduBy by }/Lr. 
Colebrooke, Aeiat. Bes. vol. vii. p. 309. For other descrip- 
tions of a Hindu marrioger eeo Duboisr on the Characteri 
MATinors, and Cubtoms of the People of Indiar p. 1 87. And 
♦ A.ppendf to this work, p. 61 
Monu, ch I II. V. 
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1. Reciprocal rights and duties. — The right of in- 
heritance, as between husband and wife is, in a great 
degree, reciprocal ; the latter succeeding as heir to 
the property of her husband, leaving no male issue j — 
universally, if be died sole and , exclusive oWner of 
what he possessed but with a difference in different 
parts of India, according to the prevalence of different 
schools, in the event of his having continued at his 
death a member of an undivided family/®’ But, jrhere 
the husband died before consummation, it has been 
held that his widow is entitled to maintenance only/*’ 
Her title to the inheritance depends upon her having 
been chaste ; adultery subjecting her to degradation 
from caste^“’ by the loss of whifch she forfeits her right 
of inheritance/*’ According to one authority, it puts 
her life in his power, if comhiitted with a man of low 
class and other texts, protective of her person, even 
in (;ase of infidelity, are said not to apply to the 
aggravated instance just mentioned/®’ For every un- 
becoming thought of the kind, there must be expia- 
tion 4^” and, wherever the fact haVe taken place, there 
ensues for her not only a state of extreme mortifica- 
tion, short of nothing lees than the want of necessary 
subsistence,^®’ l}ut it authorizes the husband to take a 
second, the nuptial tie with the former remaining 

(1) Yrihaspaii* 3 Dig. 458. (5) Yrihaspati, 2. — ^2 Dig. 425. 

(2) Post, ch. YI. p. 121 . (6) Menu, 2 Dig. 428.-2 Dig. 426. 

(3) Yencataratnam tt. Yencam- (7) Menu oh. IX. 21. — ^Y%jnja- 

mal and others; Sup, Court, walcya, 2 Dig. 424. 

Madras, 1824. (8) Menu.ch. EC. 30. Id. XI.177. 

(4) Mit. on Inh. ch. II. sect. i. Nareda, 2 Dig. 416. — Id.423. 

39. Yfunyawalcya, 2 Dig, 422. 

»Po8t, p. 163. Yrihaspati, Id. 425. 

[(a) When either party inoura lotfeiture of cute, interoourae between them 
oeuea ; and ahould the lost of cute be on the aide of the female anil abe be aon- 
lea8,i^e ia aooounted u deed and funml dtea are performed for her. If abe have 
a aoD, be ia bound to maintain her, and in thia way, under andh oiroumataxioea. 
her exiaienee is recognised notwithatanding her loM of caate.^btr. Man. of Hd. 
Law. o. 32.1 
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uadissolyed.^^^ It may be here noticed* that criminal 
conversation with another’s wife is, with the Hindus, 
strictly speaking, a crime, punishable as such ; by 
ignominious tonsure, if committed by a priest ; whil^ 
in iKe Other classes, it may extend to life ; the proof 
bmng deducible from.circjimstances, where direct evi- 
dence is not to be had.^®^*But, in the King’s Courts, 
it would be actionable,*.not falling within the descrip- 
tion of either of the two subjects, in determining upon 
which,i these are»to administer the Native law/"'' In 
examining the part of the law under consideration, 
it is painful to remark its distrust with regard to 
female chastity the deficiency of which, attributed 
by it to the constitution of the sex, may, if it exist, be 
more justly ascribed perhaps to their ill -proportioned 
marriages, in point of relative age ; — not to mention 
with regard to women, the peculiar constraint attend* 
ing their domestic lot/*’ Liable, as the wife is, 
to be coerced and abandoned fdr misconduct, deser- 
tion of a blameless one, beside being punishable 
in the husband, entitles her to a third of his ^pro- 
perty as a separate maintenance Menu oxacthxg for 
her the utmost benevolence,!®’ while he ^njoins to 

(1) Dubois, p, 136. 

(2) Menu, cb. VllL 852 to 362. 

Id. 371 to 385. 

Po 3 t| Append, to ch. II. p. 40. to 44. 

Note a ease of the kind, in cho Sudr Adawlxft at Bombay, in 
which damages were lecovcrod. 1 Bombay JEt, p. 353. 

(3) Menu, oh. IX. v. 1 to 18 . — 2 Dig. 382. 

Also twelve Sloctmst extracted from the Mahabharata, 2 Dm. 
. 893. • 

(4) Sancha and Dichita, 2 Dm. 430, 431. 

(5) Menu, ch. VlII. 389 Nafeda, 2 Dig. 418. 

. ^ Yajnyawalcya, Id. 420. 

Post, Append, to oh. IV. p. 45, 47, 48. 

(6) Menu, ch. II. v. 55 to 59. 

[(al The hv^and is not entitled to damages fiom the adulterer, the Hindu 
law not providing for disoretionaiy damaM npon any a6oount.--Sti^. Man. 
of Hdi lAw, p. 52 As a criminal offence, adultoiy comos within the ptovimons 
of See 497 of the Indian Penal Code (Act XLV. of I860.)l 
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both reciprocal constancy as their supreme and 
mutual content as the indispensable condition of thmr 
happiness.*** Other causes, as well ao infidelity, ope- 
rating to disappoint the primary object of marr^ge, 
lead to separation ; such as confiriped barrenneSsin the 
woman, and corporal imbeeility in the man ; with 
loathsome, orincurablediseaseineither,*®’<**Pora sum- 
mary of these, recourse must be had to the references 
below upon which it may bo observed what*a lati- 
tude is given for the will and caprice of the huliband, 
wherever there exists in him a disposition to take ad- 
vantage of the letter of the law.*®* A husband more- 
over having provided for his wife, in the event of his 
necessary absence abroad, different periods are indi- 
cated, (according as he has, ^r has not, been heard of,) 
during ‘which she is to wait his return with patience, 
—notwithstanding that “long absence is considered 
“ by sagos as equivalent to natui'a! death ;”*** as well 
.as that “ the natural passion implanted in the human 
“race by the Divinity, is not to be endured.”*^* But 
the text of Devala, referred to,*^®*are considered as re- 
gardingqmt ages, not tl}& present ; and, at all events, 
not as legalising the act, but ()nly as averting a conse- 
quent lino to the king ; as our statute of J ames against 

(1) Menn, ch. IX. 101. 102.— Callura*Bhatta, 2 Dig. 497. 

(2) Mono, cR HI. 60.— 2 Dig. tOl, 402. 

(3) Menu, oh. IX. 81.-2 Dig. 4.19.— Dovala, Id. 414. 470. 

Yajnyliwaloy*, 2 Dig. 418. 

Post, Append, to ch. II. p. 52, 53. 

(4) Moon, oh. IX. 74. 75. — Yajuvciwalcya, 2 450, 

(5) Menu, ch. IX. 70. — Devala, 2 l)ig. 470, 471 

(0) 2 Dig. 472. 

, (7) 2 Dig. 386, ' 

(8) 2 Dig. p. 471. 

[(a) A divorce is perinlttod to a wife aooordinv to the mlea of the Kunsara 
oaete in case of ilUtreatment. I, Morin’s Dirat (old tit. Hufiband and 
Wife, pL 14 ; and Mxierally on account of a htubandV disaolute and bad obarac- 
tor, if it be proved to be permitted by the caete, though the IShastrob do not 
admit of divorce undei any oircumatancea Td pi. I in ] 
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bigamy, under similar circumstances, excuses the fe^ 
lony it creates, avoiding at the sdme time the attempt 
at a second marriage. Subtraction of coigugal rights 
is denounced on either side with heavy penalties 
and the relative duty; of constantly maintaining one 
another, is alike inculcafed.^*^ The early codes of all 
nations seem to have subjected the wife, among other 
mdniberB of»a man’s family, to corporal chastisement; 
the civil law, to the extent of allowing the husband, 
for some misdemeanours, Jlagellis et fustibus acriter 
earn verberare, — ^for others, modicam castigationem 
adhibire. Our own gave the like permission, restrict- 
ed only within somewhat more reasonable bounds ; — 
and Menu, whether he §et, or only followed the un- 
manly example, certainly includes the wife* among 
objects of domestic discipline, when conceived to de- 
serve it. Xicss brutal indeed, in this respect, than the 
civil law, with him the authorized instrument is, a 
“ small shoot of a cane ;” to which truth, however, 
compels to be added, the option of ** a rope ;” — the 
correction however to be indicted "on th® back part 
" only of the body, and not on a noble part, by any 
" means.”^*’ For what sort of delinquencies such bar- 
barism might be indulged, may be collected perhaps 
out of an extract from Harita,^*^ with the comment on 
that citation. But, for the credit of Hindu law, a 


(1) Mexm, ch. IX. 4.-Id. 2 Dig. 416. 

^ Vribaspati, 2 Dig. 386. — Smriti, Id. 425. 

(2) Menu, oh. VHI. 389.-3 Dig. 406. 460. Id. 26. 

(3) Menu, 2 Dig. 209.— Id. 441.— Menu, oh. IX- 290. 
Oulluca fihatto, 2 Dig. 421. 

• , 1 Bombaj B>. p. 371, note. 

(41 2 Dig. 433, et aeq 
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maxim, of authority ^^emed t(f be equivalent to that 
of Menu, says beautifully, ** strike not, euen a 
blossom, a wife guilty of a hundred &ults.’''“’ And 
it may be confidently assumed that, at this day, in no 
British Court, administering whether the English or 
the Hindu law, would the ilaim bo tolerated for an 
instant, justifying so much as.-tho lifting up a finger 
against a woman, any more than that of “ slaying; or 
mutilating her which, in the cabe of a wife, the latte i 
may be said always to have prohibited,” *^ 

1 1, Speckd rights of Property . — Though a*wife be 
one of three persons declared to -have in general no 
\vealth exclusively their own, the position is modified 
by the authority that lays it down — and it is certain 
thaty beside the contingency of her succeeding as heii 
to her husband, a Hindu wife has jirosent rights of 
pi'operty, of two kinds ; — 1, That Stridhann, which 
being, generally speaking, exclusively hors, hasalready 
been treated of at large^ under the title of Property f 
and to which there will be occasion to recur, in dc 
scribing its descent.'*’ 2. Wlwteveris not Stridhano 
is possessed* by the wife, subject to the direct and 
unlimited control of her husband. This, upon the 
preponderance of authorities, may os' taken to con\ 

« (1) Noto to 2 Dig. 200. 

(3) Mcna»2 Dig. 433. 

(3) Monu, cb. VIII. 41C.-2 Dig. 240* 

(4) Aute, p. 25, 

ir>) Post, p. 246. 
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prehejid wiiat she acquires her industry/** together 
witli what shq obtains from strangors, or inherits, on 
failure of nearer heirs/** It has aJieady been stated, 
with regard»to what devolves on her by inheritamcp, 
that« the rule as to her property in it is not uniform in 
the different schools while, with respect to the otbei 
two sources just mentioned, Jagannatha'*’ observes, 
that no argument is found to shew, why a woman 
• should not have independent ])ower over that whicli 
" she jias gained by ^arts, or which lias been given to 
“her by a stranger on a religious consideration, o) 
“through friendship, b\it should liavo independent 
“ power over that wliich w'as received a» a Wihe - 
alluding to the instance No. 2, in the proeeding enu 
moration of StricUux'iut.^^^ 1 1 is necessary also, in ever\ 
rase .of ornaments belonging to her to distinguish 
between such as were given to her by her husband, 
or some of her relations, on, before, or connected with 
Ij^r marriage, and those worn by her occasionally, not 
having been so given ; the latter not. being her pro- 
poity, but her husband’s descendible to his heirs, she 
surviving him, and divisible among them on ps rtition 
but it is otherwise if they were babitualfy worn by 
her ; since this would imply that they were hers : in 
whioh case, they are*Hat partible.*** 

i 1 ) Meuttf ch. VIIL 415 
2 Dig. 249.-3 Id. 5G6 

(2) 3 Dig. 566, et 

(3) Ante, p. 31. 

11) 2 Dir 570. 

(">) Ante, p. 29. 4 

if)) Menu, ch. IX. 200. — 3 Dig. 571.— Ap^stamba, 3 57<' 

Devala, Id. 577. 469. — ^Mii. on Inh. ch. 1. scot, ir 19. 

* Post, p 211. and Append, to ch. JLI p 54. 



UNT MABRIAQK. 


ol 


Of her property, of whatever kind, she dying in the 
life of her hasbaach it is ageneral rule, that, if she die 
without issuer it goes to her husband, or his nearest 
kjnsmen/^j^tnclae^, allied by funeral olflations, ^*0- 
vided the marriage was in an approved form ; i^other 
wise, to her l^ther/^’ But Juputa Vahana and Jagan- 
natha say, that the rule applies to that part of her pro- 
perty only which is acquired at' the time of her mar- 
riage while Vijnyaneawara, the Maflhavy%* and 
other southern authorities are silent as to any such 
distinction. Leaving issue, it will go to her immediate 
female descendants, whether daughtois, or grand- 
daughters, — the grand-daughters taking •per itirpes . 
the unmarried, and unendowed, of the one, or the 
other, taking first. Where there are both daughters 
and grand-daughters, it vests in the daughters exdu- 
siyely, subject to such a provision for grand-daughters, 
as usage may warrant,^*^ Daughters take equally, sub- 
j ectto the above distinction of married and unmarried ; 
failing female issue, sons and gmndsons succeed ; and, 
failing the latter, the hudsand and his relatives.^^^ 
What is called the wife’s /ee, or gratuity, goee^ by 
way of exception, to.her brothbrs of the whole blood. 
So much, with regard to the descent of the property 
of the wife, dying in the life of the husband. For hei 


(1) Menu, dh. DC. 196. 

Yeynyawalcya, 3 Dig* 60G.--*Narc(la^ Id. 608. 
Mit. OH luh. oh. 11. soofc jlL 10. et seq 
Post, AppetvdL to oh. IL p. 67. 

. (2) 3 Dig. 608, 609. 
iS) Menu, ch. DC. 108-^ Dig. 600. 

Mit. on lub. olu 11. sect. xi. 17. 

(4) Mit. on Inh. IL sedt. xL 24. 66. 

(5) Id. 14-*"Antei p. 69, 
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rights, as har to him, ho dying first, they ohtermore 
properly into the chapter on Inheritance/' > And the 
descent of the widow's is reserved for the chapter on 
Widowhood:**^ 

itl.' Marriage having taken place, it would seem, 
as^f the r%ht of divorce yas, in genersd, by the Hindu 
law, as it is by our own, martial only ; — not competent 
to the wife, unless by* custom, in contradistinction to 
the SJuisterV*'^"' — a point, upon which tho castes, in 
their assemblies!', are more in a course of exercising 
jurisdiction, than our Courts ; nor is there much to be 
collected on the subject, from any work in print. The 
exception may be regarded as proving the rule ; there 
being castes, (of the lowest kind indeed,) in whicli 
not only is divorce dttaimtbleon either side, but where, 
having tsikett place, the -woman may marry again ; 
which, it has been seen, she cannot in general do. 
Such marriage is caiUed Nairn , being iufamiUaa',ttse 
at Bombay. 

II. The right of Siii/pereeuiim.~-^lt remains to con- 
sider thedoctrine of Supercession ; by virtue of whicb , 
though the woman can marry hut once, — ^to the man, 
a plurality of wives at the same time is ocunpetent 
though not at his mere|>lea8urc ;-^tke attempt, which 
iejnatifxMe in some’insianeds, in ethers only admu- 
sible, being, where it can neither be justified, nor 
tolerated, illegalJ^^ 


(1) Post, ch.*VI.p. 184. 

(2) Poat^ ch, X. p. 343. 

(3) 1 Bombay B. p. 410.--Id. p. 337. 

(4) Id.p. 59. 

(5) Note to Hit. on Inh. eh« IL eeeti xi. 2. 34. 
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1 . Thegfounda, that justify it, v^ard the conduct, 
the temper, or the health of the w^e ; to whidi imty 
l>e added> bartehness, 01 ^ during a period of tenyeats, 
the production only of daughters.*” In any of th^se 
cases, cheerful acquiescence on hei^part entiile8*herto 
be treated with proportionable liberality ; while contu- 
macious resistance subjects her to coercion, to public 
<>xpoBur6, nay, even to the discipline of tjie rope,**i 2. 
Upon the principle of volenti non fit injuria, thS first 
wife’s asoent supplies the want of a justifiable cause, as 
may be collected from various passages, indicating the 
means of obtaining it, and reconciling her to the in- 
tended purpose, by a suitable settlement the mea- 
sure of which is differently defined the most intelli- 
gible one being “a compensation, amounting, with 
“ her previotts Stridhana, to a value eqttivalent td the 
** eEpeitses <ff the second matrit^.'* Su<di is the one 
adopted by Mr. Colebrooke while Ja^nnatba, On 
Si rexievr of the several criteria proposed by different 
siuthors, eonebivittg the best to be illusory, contlud^h 
that a rhle on ihd sahject remains yet to be formed, 

(1) Menu, oH« XXi S0| 8L 

417. ' 

Bamindhnn Boy’s ** Brief Remarkf,” p. 8.. 

(2) Menu, eh. IX. 83. — Culluca Bbatta, 2 Dig. 421. 

Antei p« 48. 

(3) Jim. Vah. ch. IV. sect. i. 14. 

Hit. ch Inb. ch. IT. sect. xi. 34, Si). 

Yajuyawaloya, 3 Dig^ 558, 

Poet, Append, toch. XL p. 58. 

(4) T^'nyawalcya* 3 Dig. 17. 561. 

Sticriehtii^ Tercalanc^rfh «nd Vynyaneswarar 3 Dig. 18. Mu 
on Inh. cb* II. sect. 84» 86. 

(5) Post. to oh, n. p. 5J.— C, 
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on due coasideratioi), of tho diffioulties attending 
That, in estimating it, recount as to be taken of wbai 
she atieady possesses, and that the difference only is to 
be given heV, all are agreed ; and^ if the difference be 
tho'o^er vcayi tben a trifle only, for form’s sake/*’ — 
This jp^'esent, (as it is called,) however settled, classes 
mStridhana, as has been already noticed/*’ 3. Illegal 
supercession, is the abandoning, witha view to another, 
a blinneless and efficient wife, who has given neither 
cause nor assent ; — a conduct, for which the husband 
(says Nareda)^*’ shall be brought to his senses by the 
king, V witha severe chastisement the same doctrine 
being held by Vishnu,^*’ the Smriti Chandrica,^*’ and 
oiher authorities ; *the desertion of a woman by hei 
husband for any offened whatever, less than actual 
adultery, having been declared by an anonymous 
Smriti, to be among tho part^ of ancient law,* that 
were abrogated at the beginning of the present 
age/*’ A wife superceded, under whatever circum- 
stances, m\»t be provided for/*’ a benefit that is 
construed by the Pundits {la rendering, it* impera 
tive upon her to contmuo to reside in the hoiise 
with her husband, Ms fickleness n'ot absolving heT 
from her nuptial obligation. And, under whatever 


(1) 3 Dig. fits. 

(2) Id. and ]^aya Or. Sangraho, cb. Yl. 28, et Boq. 

* (3) Ante, p. 30. 

(4) 2 Dig. 413. 

. (5) 2 Dig. 414. 

(8) Posi, Append, to eh II, p, 43. 484— 0* 

(7) GenoraJ note, end of translation of Mean, p. 855* 

(8) Oulluea Bhatta, 2 Dig. 412, 

• Y(\|nyawalyca.— Id. 42L 
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circumstances she live apart from him, it is her 
duty to seek proteotion &om his relations, and, 
failing tliem, from her own/^’^*’ ** But, after all,” (says 
Dacsha; very feelingly,) “with sorrow doesf he eai^ who 
•‘has two contentious wives.”^** To avoid one ohvihus 
ground of difference among them, wljere a plurality 
exists, the important point of {precedency among them 
is settled by law. While the practice existed of con- 
tracting maniages in different classes, it Wd^ occoirding 
to the order of class ; the wife of the ^me <dass *with 
the husband ranked before all the others ; — dignity of 
class prevailing against the influence of more youthful 
charms, and a later selection. Herprotensionconkisted 
in the privilege ofpersonal attendance on her husband, 
notwithstanding her supercession, and in performance 
of the daily business relating to acts of religion ; — ob- 
jects, in the disdiarge of which it would have been 
discreditable to have sqiifered the wife of aninferiorone 
to intermeddle. The latter indeed wfere rather in the 
nature of Gonevtbines, being described by distinct ap- 
pellatives. At least they were not regarded as pos- 
sessing the rank of regular wives, the law distinguish- 
ing betweeh the wife, and the espoused woman.^®^ — 
Like the concubfne among the old Romans, described 
as qiiam quis nmi mariti animo, ied concuhitiis causd, 
sine stujjri tahen crimine Jlagiliove, domHuihet ; the 

(1 ) Post, ch. X« p. 31ft. > 

i*J) Dig. -411. 

Ill) Moiiii, ch. IX. 35*-37, -W.ch 111 17-ll». 

• Ub roAsri*ed to in Jim. Yah. ch. XL sect. x. 43, 49 

Mit. ou luh. ch. II. soct. L 7« -9. 

3 Dig. 481, et seq. 

((a) In any coao the httshaud it bound tomaintlllp. her.— Stra. Man of Ud 
37.] # 






connexion constituting among them a sort of left 
handed matriutony, as contradistinguished.from n%ip 
fial, or lavrful wedlock — the countenanco given to 
which has been considered as approaching very near 
tfid polygamy of other nations/” But this confusion 
of classes by inteibaanrj^es has long since ceased 
and now that ^e parties must necessarily be of the 
same class, the one first married is the one to be still 
honoured, not having been superceded for any fault/* 
Other rules of .preference are laid down, applicable to 
particular cases ; but, in general, the elder wife, as she 
is called, takes the lead ; ^dcr, not necessarily in 
years; but according to priority of nuptials her hus- 

band’s union with her being considered in law as hav 
ing proceeded fi'oih a sense of duty, while his marri 
age with any other, she living, is referred rather to an 
impulse of passion/*’ How many it is competent fer u 
Hindu to have at one and the same time, does not 
distinctly appear/*’ She it is, (the elder, or first,) 
that succeeds eventually to her husband as heir,^' 
maintaining the others, who inherit in their turn 
on her death ; or even during her life, in the event 
of her degiadation, or tlie like; — ^polsessing, as 
they do, a capacity for the perfora^nce of religious 
ceremonies ; being* the consideration upon whicii 


(J) Elements of Civil Law, p. 265. 

(21 Ante, p. 40. 

C3) 2 Dig. 405, and note to Id. 406. 

Potft, ch.^I. p. 137. 

^ (i) Catyaynna, 2 Dig, 407. — Gon. ch. XVI. 

(5) Nolo to 2 Dig. iOG.^Dacsba, 2 Dig, 400.— PosttcL.VLp 136, 
(O) Note to Jim. Vah, ch. IX. 6.-3 Dig. 114, 115. 

(7) Post, cli. VI. p. tam. It being asserted by a res- 

pectable Sastree, that the property of the deceased husband 
IS distributable ccjually among th^m ; fbr which Uo citc^ 
the Vcfii/acharif ifyoohna. • 



ON ItARRlAOS. 


Ckay. 2.3 


57 


the widow, as well aa the son, is preferred in ihherit- 
anoe.^“ Suoh are the topics controvertible among 
the Hindus, between husband and wife.^ Infinitely 
delicate in their nature, jiidiml interference witjitheiu 
is far from being encouraged by their law,^*’ the spirit 
of which, in this respect, has been virtually adopted 
by our own, in the enactments of the Charters and 
Acts of Parliament for India. But, however uncredit- 
ablo or unbecoming such litigation may b^ ilis certain 
an action would be maintainable in a Native Court, by 
a Hindu wife against her husband, to recover orna- 
ments illegally withheld nor can it be doubted but 
That, as in our King’s Bench, so in the King’s Courts 
in India, articles might be exhibited by her against 
him ; the Court, in the exorcise of its jurisdiction 
bdtwoon them, having regard always to the ackuow 
IcdgSd authority, according to their own law, as 
recognized by ours, of the Master of a family. 

IV. The comparison intended here between the 
Hindu and other codes, our own especially, on the 
subject under consideration, having been in some do 
greo incidentally anticipated, a few adihtional remarks 
wifi sufiice, to answer the pr(^oiSed purpose of illus 
tration. Thd requisition of the Hindu le^slator, that 
fidelity between man and wife should be mutual, was 
equitably and generously inculcated by ‘the Civil law,, 
directing that ** Judex adulterii ante ooulos habeir 
“ dehtfCt inquirBve,aH maritus, pvdicS vivens, mulieri 


(l) Hia note to eh. XL Met. i. 6. 

{i) BmrilAi 2 IRg, 208, with the xM)te.-^Z4. 377. 

(3) 2 Dig. SfS.’^rosa Append to di. 11. p. Se.—E. 
2 Bombay B. p. 4t0. 
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“ qthujue honoa mores colendi autor fnerit adding, 
periniquum enim videtur ease; ut pvdicitiam vtr ah 
“ uxore exigat, quani ipse non exhiheat^ Upon wliicli 
principle it is, that a husband cannot obtain a divo9:<‘ 
111 tfio 'English Eccipsiastical Courts for the adultery ol“ 
Ills wife, she recriminating with effect. On the other 
Imud, if the Hindu law ^lows subsistOnce to an adul 
ti'ijeus wife, it is in this respefit more liberal toward her 
thandhe English would bo ; which, in case of divorct' 
by tlfo Ecclesiastical Court for adultery, refuses her 
alimony, as it forfeits to her also her right to dcmei 
after her husband’s death. The difference between tin 
two code.s, in the manner of viewing and treating tin 
act of criminal conversation with another’s wife, the 
one proceeding against ithas a ciime, the other regard- 
ing it ha.s a private injury only, to be compensated b\ 
damages, has already been noticed : but it is here to bi' 
o}>seiTcd, that the remark is true as applicable to tin 
temporal Courts only ; — tlie spiritual ones in England 
taking cognizance of it as an offence, with a spariug- 
ncss however in point of penalty, according to tlu- 
provisions of the Canon law,’ that has been attributed 
to the constrained celibacy of its firstTcompilcrs ; that 
it meets with its moSt effecttial corrective, after all, at 
the liands df a jury at the common law^, in an action 
of trespass. For infidelity, or other ill usage on the 
part of the husband, destructive of domestic happiness, 
t he, English wife has her remedy in thelaat'mentioned 
Courts ; which have jurisdiction, in case of divorce, to 
provide for her out of his funds, according to her 
rank, and condition in life, the means of hor hus 
band, and the circumstances of the case ; whence, upon 



Chap. 2.] ON MAftaiAOE. {jl> 

the whole, it would appear, that a considerable analogy 
exists between the Hindu and the English law, upon 
this delicate subject. 

An English wife docs in no case inlierit to hpr hus- 
band ; and hero, therefore, the Hindu possobses an 
iidvantt^ over her, as she does perhaps also in the 
law of maintenance generally as likewise of Strifl- 
hetna, or a Hindu woman’s exclusive property ; to 
u hich the paraphernalia of an English one bellrs an 
imperfect resemblance ; — pin-money bearing none, 
being matter of contract and settlement. . 

For the law of polygamy, of wliich the practice is so 
i'amiliar among the Hindus,^?-' it admits of less compa 
j ijjpn. Not prohibited merely, the thing is with us a 
t'l'ime, punishable as felony : and, oven amongtho Hin 
dus, it appears to be sanctioned with considcwble vfi 
berve, principally where the failure of legitimate mah* 
issue (with them the indispensable end of marriage) 
seems otiiQrwise, upon i^jasonable grounds, to be ap- 
prehended. Introduced into the world before the de- 
luge, it was in use among the Jews, though not expli- 
citly allowed by their law ; the first instance of it upon 
record, that of Lantech, one of the descendants of Cain, 
having always been considered as a departure from the^ 
original institution of marriage, as ordained to our first 
parents and it was forbidden by Christianity, that 

(1) Post, ch.VItLp. 171. 

(2) Lbvit. ch. XVIIT. XXL 10. 

2 Sam. XII. 8.-G«n. IV. 19.— Id. IL 24. 

1(a) Vide Ante, p 52, note (a) ] 
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republication of tbo pure and undefiled lav of nature. 
The Mahomedana in this respect imitatd the J ewp 
Apud OrcBcos aut Bomanos, (says Siplden/*') txim 
“ qui deni Polygamia, sen hgitimarum, seu jngtarugn 
“ iixoremplurium simul exempla” How coricuhinagf 
prevailed among the Bojnans, till prohibited by the 
imperial Constitutions) has already appeared. And 
if among the Greeks, a wife could not bo superceded, 
as '^e may'be among the Hindus, too much at the 
pleast;ire of the ‘husband, an Athenian one might be 
bequeathed by will, as app^rs by the bequest of one. 
of which the form is given by Sir William Jones, in 
his commentary on IseeusP* 


Not only have the Acts and Charters for the King's 
Courts in India prescribed, as the rule of determina 
tion between Native and Native, the native law, in all 
matters coming befofe them of Contractf'*^ and Inherit- 
ance, but, in providing for their modes of proceeding, 
they have been careful to enjoin, generally, wherever 
the Nativesore concerned, an especial attention td their 
religion, manners, and usages. These Courts exercising 
their jurisdiction in towns overflowing vrith native po 
pulation, such a deference to local and ancient institn- 
tions was dictated alike by polity and justice. And 
the same copsiderations applying with increased force 
to the Company’^ dispersed in the interior, where the 
popula^on is wholly ^ this description, hence the no 
cessity of some attention being paid by us to the In 


(1) De joroSat. et Gent, juxte disciplinam Hebiwomm, lib. v. c. 6, 

(2) P.177. 4to. edit. 1779. 

(a) The llofttMU OourU ua notbettadSr ewHliidn lew el OMtraelt, but In 
instsa«M they here been gnMudbr a. Vosr further purtteutaw we note* 



ON MARRIAGK. 


(Jhaj>. 2.] 




flinn codes, and particularly to that of the Hindus. 
And, tlioug^h marriage, with the relations of man and 
wife, be not among the titles specially committed to us 
by tliose Charters, to bo determined according to the 
law of the parties, and thoi^h the differences ftrising 
1 rom these relations will often be of a kind with whioh 
the less we interfere, the belter, it is obvious that a 
suit for the inheritance may turn upon a question, Ijo- 
longing to the subject, of which it has been the«busi- 
ness of the preceding pqges to exlilbit a "view ;■ — a 
question, therefore, that even the king's Courts moy 
have incidentally to decide; in which, with the excc]>- 
tioii of the titles that have been specified, — upon all 
others, unconnected with them, the Native, equal 1} 
with the British inhabitant, is,* in general, at the 
several Presidencies, bound by the English law 


(H PoKt, Append, to cb, II. p. — B. 
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ON THE PAMRNAL RELATION. 

Tub primary object of marriage, with the people in 
question, beuig the birth of a son, or sons, (the import 
ance bf 'x^iich will be mor;p particulaily seen in the 
next chapter) — this expectation having been realized, 
and aiiiiuily thereby constituted, the course of tin* 
subject leads to an inquiry into the dominion o\ er it 
of a Hindu father f and, as power and protection ai> 
forrelative, its rights, as well as reciprocal duties, wil! 
come also to be noticed. But, to give to the sribjfect 
its necessary extension, it will be proper to regard 
(amily in an enlarged sense ; as comprehending, not 
only wife and childi'cn, but various connected and do 
pendant females, such as unmarried, and widowed 
sisters, widowed daughters-in-law, mothdr, and the 
like ; all entering generally, among the Hindus, moif 
or less, into its composition — to say nothing of slnvctt : 
the whole fonuinginthe aggregate, and in the abstrac’t 
idea atleast of the subject, a trtily patriarchal republic 
' What concerns the wife having already occupied its 
proportion of the chapter on marriage, the interest'* 
of the various other females alluded to, will find their 
proper place, when treating oninheritance, and matter'* 


(1) Ante, ch» II p, 35, 
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connected directly with that title ; and the subject of 
.tkives, (but’ too prevalent in India,) will, from its im- 
portance, be reserved fora distinct chaj>ter;^^' — it being 
intended, in the present, to discuss chiefly the paternal 
relation, strictly soconsidered; which willbedone with 
reference, first, to property,* next as to the power a 
Hindu father has over his issue ; adding, thirdly, a fe^ 
observations on the recipi’ocal duties o^ parent and 
child, distinguishing between legitinjatc and illegiti 
mate ; together with, foiflrthlj', some notice of the es 
tablishcd substitution for afather, inthe representative 
character of a guardian. 

I . With respect to thodominion of thofatherovcrth<- 
family property, including what in a peculiar inannci 
bejongstotho wife, thesubject having been anticipated 
in treating on property generally,'*^ it will be sufficient 
! <) remark horo, that tis power to dis 2 )ose of it being 
liable in general to the obligation of providing for the 
subsistence of bio family, ami, with regard to that part 
it consisting of land, or other possessions 2)artaking 
in point ortaw of the nature of laud, to the control of 
I lis sons, as well as to specific rights in it vested by birth, 
in the event of its undergoing a ])artition in his life 
timu,^’*^ it would seem but I'easonable that he should 
have a co-ordinate interest, in any which they may ac 
quire, wliile tlieir connexion, as ineiubcfs of the same 
family, continues.^*’ It is accordingly laid down, by 

(1) Po&t. ch. V- p. 167 

(2) Anto, ch. T, p, 26. 

(8) Ante, p. 17» et aorp 

(4f) 3 Dig* 
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Menu and othoiE/" that they can> in general, have no 
wealth of their own, any more than a vrife^ op'R slave ; 
\vhatover they may earn being regularly aoqnired for 
him^ to wh(^m they belong^ whenee it is the advicokof 
Ca^yayana, not to |ond any thing to women, slaves, or 
children/*) Our own law makes a »milair provision ; 
as did the Boman also, namely, that the parent should 
have the benefit of his children's gains, while they live 
with him ; being no more indeed than what nature and 
justice alike dictate, as a return for the maintenance 
and protection they enjoy, under the paternal roof. 
But, as it has been seen, that a Hindu wife has inde- 
pendent property peculiar to her,'®) so, with regard as 
well to the son, as the slave, the position of Menu is to 
bo taken, as it purports indeed, to bo only a general 
one, not intended to exclude special rights ; and', as 
the doctrine of the Boman law, in this respect, was, 
in effect, almost superceded byits doctrine of peenZiMW, 
(a fiction, entitling the son to whatever ho might ac- 
<T[uiro by a variety of means, civil, as well as military,) 
so does the Hindu principle admit of a similar modi- 
fication ; the position, that a father is proprietor, and 
master of the acquisitions of his sons, as a universal 
one, having been negatived, in cases; where it ap- 
peared that those acquisitions had been made dis 
tinct and independent, as W’ell of the father per- 
sonally, as of any property belonging to hini.'*^ 

‘(1) Menu, ch. VIIL 416. -Nttreda, 2 Dig. 849.-3 IJ. 70 

(2) 1 Dig. 16. 

(3) Aute> p. 26. 

8ooban*« V. Karbun’a Lai; Beng. Eep. 1805, p 7. 

Bi J. Botuu Das 9. Brij. Pal Daa; la. 180y, p. loO. 

-J Dig 51ri, 543. 
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Of sn<^ flcquintiont Menu teckom ttp ««Ten diatinct 
meMis, ftceouated vir^miUt : wM^h is to b« tiltdoir- 
stood/ c(Hupetont«to a Biahmin to the exteat of 
w^iich) what a son has aoqvyjred, by his owh tmassistcd 
exertioas, he may give away in^Uigthatif isW. 
Kor is the right confined to the Brahmins: — ^it extends 
to the other castes^ aocordingfothe appropriate modes, 
hy which they also may respectively become possessed 
of property and the consistency of it, in tihe case of 
sons, is argued from the duties preacnbed tft thdm by 
religion, inducing a greater or less disbursemeht; to 
the performance of which, therefore, in every instance, 
property is indispensable.'*' 

With regard to a fartitioii of the father’s property 
in his lifetime, being in geneml optional with him, it 
is, in some circumstances, compulsoiy ; bnt obtaining, 
as it does, more frequently after his death, a connect^ 
view'of it, with refbronce to either period, will be re- 
served for a distinct chapter,^’ following the chapter 
on Inheritance, being incident to the ]|ight of succes- 
sion, on the decease of the ancestor. 

IT. A.u'to the power bf the father over the persons 
of his children, he has the ordinary one of moderate 
correction,*'*^ with the usual one of selling them if, 

(1) M^n, ch X. X15.—- 2 Dig* 135> ct 9eq.-*-Po8ii»*P» 91^- 

(2) 3Diga66,544- 

(3) Menu* dt* X. 116,^14 74, et seq.'*-2 Dig, 136. 

(4) Jim, Vah. ch. 1. 17.-6 Dig. 71. 

(5) Post, cli. IX p. 176. 

(6) M6nu, % 209.— Menu, ch. XI. 85. 

(7) Vflmshta, 2Ti)ig. 108,-3 14 242.— Post, oIk V. 107. 

[(<0 It bsi besik gsMifaUy hel^ hy tha Samms Courts qf OdoattSb Msdras, tad 
• BomWih^ tho case of Hladn Goavurts to ChriSteM4ty,thai whqira ^ infant was 
oapableof oxsidsliii^ asoundjudfineiit and diMnstioik, hetdiooldbe allowtdto 
ohooie his dom l s l l e irfs^fMHoUfs of the wishes d bis Ibther or goasdlan; but in a 
recent oast, — of HmaXath Bose, a jnorQtb of 16 yeain of agei— tiie Biicb 
<'<onTtofCHleitita derided, July 1868, that, on the rroUnd of min^ty, bifi fathei 
had a right t'l compel him to li\e with him.] 
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liy iHoi'e bo meant, than ilie power tliat existed 
by tine amdent lav, of selling ^ son, for adoption by 
the p\n*chaser.“^ That the llindns am in the praotice 
df {filing thoir children, particularly in seasons of dis- 
tress, i( which tras the plpa with the Kdmans also,) is 
cevtaift well as tlijit there are texts to warrant 
it ; thOugll not one that does not stipulate, as essential 
to'the validity of the sale, not only the existence of 
distress, butassontalsoofthepartyinterested; without 
tho concuiTenee of both, by some texts it is forbidden ; 
upon which it is said tliat, though prohibited, the safe 
is not therefore void, according to the distinction pre- 
valent in the Bengal school — but Yajnyawalcya, 
whoso doctrines prevail to the southward, declaring 
the power that distress gives to the head of a family, 
in alienating its property, excepts the son, as well as 
the v>yk, fr<?b> its op^tioor-;^*^ and we have the 
authority of Sir W. J ones ibr an order of the Bengal 
government against it ; purportii^to have been made 
after consultation with the most respectableHindus on 
Uie spot, who condemned such a trafiic, as repugnant 
to their Sastra.”‘® 

in. The reciprucat duties of parent aikd child arc 
sufficiently obvious, consisting in general of protection 
on the one hand, and of submission and reverence, in- 

(1) Post, p. 102. 

(2) Post, pr • 

(3) CaAjayftiia» Datt. Mim. iv* 47 Dig. 105, * 

(4) 2 Dig. 128,-Id. m. 

{^) Chiurge to the CrMuid Jury of Caloutta^ d^iTOred by Sn* 
* V Williftm Jones, June 10, 1785 his Works-* nnd Post, 
p. 107. 
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eluding also pfoteotion, i( where it may become neeoiS' 
sary>) OB the other. Proteetieii implies mamt^imee, 
the obligation to which, $$ between paront and child, 
istcventHally mutual ; it btmg equslly inWibbeiit 
sons, to take earethat thekpareB^hall not wdnt, os 
it is on the latter to provide fey his chUdren. Mainte- 
nance by a man of his'dependantsis, with the Hindus, 
a primary duty. They hold, that he n^ust be just, 
before he is generous, his charity beginning at hdme ; 
and that even mcrifice is mockery, if to the injuiy of 
those whom he is bound to maintain.^'* Not of his duty 
in this respect are his children the only objeots, co- 
extensive as it is with his family, whatever be its com- 
position, ascousisting ofothor rolatibns and coipiexions, 
including(itmaybc)illegitimate offspring/’’ It extends 
to *the outcaste, if not the adulterous wife ; not to 
mention such as are excluded from the inheritance, 
whether through their fault, or their mistbrtunq ; all 
being jsntitled to be maiutaiued with food and raiment 
at least, under the severest sanctions/*’ A benevolent 
injunction ^existing at no time oVer to the same extent 
under our own law; wliieh professes little of the kind, 
since the time that it has been compotout with us for 
a man to dispose by will of the whole of liis property, 
real and personal, without regard to tlie natural claims 

(I) Mditi, oil. XI 0, 10 
tj) See itoxl pago. 

IMeun, ch. IX. -1 I>ig. ^ 

• Mtt on Inh. oil. IJ. boot x. 1. »» 1*2— 1.>. 

' Jim Vail. oh. V. 11, excoptvs ilie wniofti>lo. 

J)oid1d, Dig, IlOl 

Viblmu, 1*1. ‘UO. 

JV>. i.oli VIJ p 1 aiwUb. \ III p 171 
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of wifoottd is8ue» to say ooUang of more Uietant ties ; 
a not approved by tbe. author of the C^opiwoU' 

tarioi ; ijfjho, in noticing the power of the parent so to 
disherit hjs children, thought it had not been amW. 
if he been boui^d to leave them at leant a necessary 

subiBf^nce — or, as the same sentiment hss been 
oxpre8se<l, in their peculiar manner, by the highest 
Hindu t^Uthoritiesi, “ ^Vholeaves his family naked and 
''nnftd, niay tafte honey at first, but shall afterwards 
** find it poison.*’® The obligation extends, under par 
tioular circumstances, to responsibility for eacli other’s 
debts^n a degree unknown to our law, as will be 
subsequentiy seom^^^ 

tk 

The providence of the lavr thus including such cliil 
dinn as are illhgittmato, it is proper here to considei 
these. Ah ille^tjinatechildmay'bedescnbodtobetlu> 
oflfeptiii^ of a woman, not legal^ mamcd to tlie pnta 
tive&ther ; the definition extending to the case, whei c 
the manahdwomanare descended ftom thesame stock, 
or, where the mart iagc has not been accoidingto the 
order of class. But it has been contend^, that ille- 
gitimacy cauonly result from an irregular intercourse 
with a-Swdrrt woman*; and that, as between a man and 
a virgin of the Mnie cffsti', the act of connection is oqui- 
\alent t> the cereiuonics of mariingo of ahicli 


(1; (\imin. voi. i p iuO, IJLh edit 

•(2) Viiliasjuti, 2 Diij 1 )1 — Menu, th XI 
It) Post p lilt) l'>j 

Tost, A‘ppLiid "to lU III p 7S -( 
ii) Ante, p. .,<1- Menu (h 111 1 *i 
rat\a>ana, 5 Dig Ji'>. 227 2 JO 
(V Poat, ^ppeud tutb l]J p fS't 



C-iuijKo] IHl, PATOHXAL llEtAtlOS 09 

f.^^ie{A(»/t*a&ianrii^e is re^nred totuBaproof. ^ Itis the 
sixth in the order of htamc^ns, and the seeoi^ of iho 
base fbnns, peraiitted aneienti^^ for the to^tal^ ; bifoitg 
(foseribed as contracted'fifip thO por^se^df Mi^ottfos 
embraces, and proceedings frbih' 'sensual gratifica- 
tion whereas, theferstl^timatemarriage of every 

Hindu is presumai to^ongi^^fo, and proceed, i^roma 
sense of But, adroittii^.the loose principle of 

ilwGanfUian'a marriage, (snl^9isting^praolfoe,^i^ 
disapproved,)*^ it does not establish the position, for 
which it is adduced ; sinoe,even for it^nupl^ ntraare 
necessary.**' It is true, that the laVr, in providH^for 
illegitimate children, seems to haVe had in contempla- 
tion only the Sttdra class:*** and it haa arisen |»robaWy 
from the contempt in which tliis iaJhekl by it, that, os 
among Sndraa, it mahes comparatively but little djtf- 
foronce, whether the oflfepring be legitimate, or illegi- 
timate ; the latter, as well as the former, being admis- 
sible to shares, on partition by the father ; and to the 
iuhcritaiice,on his death oulynot to the same extent 
with his lawful sons, bom in wedlock, and liable to 
be post})oned,to legitimate daughters and their sons.*^* 

< I ) l\)3t» Append. to<?b, HI. p. 68. 

ii) Mprni, cli III. 21. 26. 32. ~Yaflnyfttif<i1oa, 3 Dig. 604. 

An(c, ch. TI. p. 42. 

(.0 2 Dig. 40i).*-'Aiite^ p. 56 
ii) 3 Dig. 606. 

•I >) 1^vala» B Dig. 606, 

(<)) Mtt on Inh. eh- 1. sec*. xiL — Y»jn}uvrHk'ya,*w Ibg. 1 16 
Post, Append, to ch. HI. p. 70. 

' 7 \ Mit. on Inli. oh. I hcct. xii. 

.1 im. Yah. ck. IX. 29, etsoq. 

Daft Chaudr. f»ecl r. 30 , ot setf 
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nothing app«aring to the contrary, it In to be in- 
ferred, that vrh^e illegitiYnate a^ns succeed to their 
father,, the hroth^rs, <thoHg^ iU<^tinmte^ will succeed 
to^h other, living' aud dying undiyided. Whereas, 
by ourlaw, abasta^d can acquire only ] he cannot in- 
Aent from any one. Thtf fruit pf any other connexion 
with a Sudra woman, than that of a man of her own 
olasa, must necessarily be illegitimate, maniago be- 
twoeA individuajs of diilbrent tribes being legally im- 
possible j and, how despicably such progeny was re- 
garded, in ancient times, may be learnt from Menti, 
who' describes it as '‘a corpse, though alive — and 
ihence called in law, a living corpse the I'casoit 
assigned for which is, that, though such a son confer^ 
sKnno beneht on his supposed fatlmr, it is but inconsi- 
derablip.^*^ It is of such odspring by “ a man of the 
pfieitljf dss^/* that this is predicated by Menu ; but 
the Mitaeshara speaks of it as “ by a man of a I'egene- 
rate tribe” generally and " a man of the priestly 
elass,^ in the text of Menu, is expressly said to sig- 
nify a BraJnnana, Cshatryiu, or * That a 

pro^ny,' so estimated, should bo bprely admissible 
to the benefit of sipaple maintenance, and this too 
depending . on the docility of the claimant^*** can- 
not be wondered at. The inconvenience, arising 
from so indefinite a condition, is well obviated by a 

sensible living expositor, who observes tliat a court 
« > 

<1) Meuu, th IX. 178 J3atulha^$*nay 
li) 31>ig. fW. 

(S) Mit. o!i lull. ch. 1 peel. xiL iJ 
1 1) 3 Dig. aud auto, p S9t iioh „ 

(*i) Mit on TuJ) «h I \u 'J 
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Vl,a,>. « 1 ‘ 

“would prosutne U nattti^l lo ]'e<ieivu 

“ maintonauce; unl^sli tho bpposin^ party 
“ what, in the eonteinplfltib&bf the alegi^ ’dis- 

‘'Iqualification.”^^ It ia elear, hoVever, that As, 
tlmacy exists among' Sudraa^ so ifeWer is it eonfthed 
to that class ; tho dii^rencff being, that, iu ^e rege- 
iieitited tribes generally, its claim, at tlie present day, 
is to maintenance only, unle^ where custom hns per- 
petuated to it rights of inheritauee, «ioh as sttbaisted 
under tho ancient law, become, to the subject atlaige, 
long since obsolete/’’ , Nor are authorities wsotuig, 
that assign to the mothers of such childjren, the like 
provision/*’ * 

IV. With respect to the relation of guardian and 
umd, the King, as he is, by the Hindu law, faiHi^all 
others, the ultimate heir of all, Biuhmins excopted^^*’ 
so is he, to an extent beyond what is recognized hy us 
in ottv Courtof Clumcery, iheuniversalsa|mi|it«iadettt 
of those, who cannot take care of themselves, tntibis 
capacity, ilrests with him, i.e., with the jndidal power, 
exercising for him this branch of his pr^cogative,^ to 
select for the office the fittest among the ittffint’s rela- 
tions ; preferring always the paternal male kindred to 
a maternal ancestor, or female.^*’ Ji is stated that, in 

0) FoBt. Appeudr to oh» llli p. 71.*-S* 

(ti) MohnnlSing v. CiunaQ Ika} Beng, Rep. ante 1805, p. 

. CJ) Jim. Vah. ch. XL aeot, 1 48. et seq. ^ 

Miti on Inh. eh. U. aeot. L 7. 20, 28« 

(4) Poet, p. 140# 

(5) Mena, eh. YHI. 27.-^d Pig. 542, et «eq. 

Poet, Append# to ch. m p. 73, 74, 

[\a) Vide note on nelt pege.] 
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ptBCtioe, th^Biotiierwtliegttardiau but^asa Hindu 
tridov is hfiiMftlf liable to the same sort of tttteli^/*^ 
it ia more coneot to regard bar as proper, if capable, 
t<vbe consulted on the appointment of one ; — and^if 
of competent understanding, the concurrence of the 
nddOT hunself is not to'be di8|;egarded all which 
oady shows how much the choice is a matter of sound 
^seretion. , Belonging to an^ of the three superior 
ehUMlbs, theyottlth ceases to be in ward upon his ending 
hisstodeotship, andretuming homefromhispreceptor ; 
if aSudrS) upon his completing his sixteenth year.^*^*' 
Buxing his minority, he may sue, or defend by his 
guardian who, for abuse of his trust, is remov- 
able.<*' 


mMnbnv of tbo Board of fievrane ha7e lieni 
CMqtitilted S Court of Wards with a «iew to the proper tihstodj 
aud suHisgBmoot of the property of persons paying rent or 
t^VSttnS diroetly to Corornment ; and th^ are empowered to 
nppetbi gsaidiaos to the heirs of snoh estates who Biay he in- 
CSfWsitaited minorliy, sex, or natnial inSrmify from admi* 
nisteeiBg tiidr sffiiirs-^^ In eases not within the Joriadiotion 
fin OosH of Wards, the (Bfdl Courts are authorized to 
main fseh s^ointmeui snlgnet to eondrihatioa by the High 

<1) 8IKg.544. 

(8) FqbU,p>S44. 

(8) 2l%.p.548. 

(4) ITeett^ tiuTlH. S7->1 Dig. 988. 

Post, impend, to oh. III. p. 76, 77.-^C. * 

(5> Post, Append^ to oh. III. p. 78, $<^ 81. 

* (6) 14. Ajqpc^to rii. YUX. p. 898.-~Ck 

[{a) Siktm li tlie tfe at whS^ mii^airliy qaaMhiii avwj atiei with nuleg as , 
weUaalamalaa^llaaiia^tett’s Civil Pvoqatorfti 4a«iga9<|iit^0|imtiQiii|of tlie 
CouH of Waida, mSftoriiy «a4um iU| the 4(|il of V. 180|» <ec, 4. ) 

[W JEtfi* V.of 1804, (Mad. Code) soc. six; Att XXI of t805, aeo. v ; Art 
XXXV. of 1808, lec. lx., xL] 
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Court/^ The appomtme&t of gtiiirdi&n to tho obildveti of Hindu 
TTfidoipfa re^marrying idso riists in thp Ci^ Courts, bnt^ in tUi« wse, 
tboy are to be goidedi so far oa may be, by tjx^ and rules in 
force touching the guardianship of^cfiildrM may have neither 
fatfher nor mother.^-* 

The natural guardians of a nun^ are, first, his father, then hiB 
mother, elder brother, paternal aelativ'es, and maternal ^rda- 
tives/^^Jf the father be an idiot or insane^ the mother of the mihor 
is his natural guardian/^>^ And so also if the fittih^r fail to stahH 
forward to protect his children’s just rights, ^or oonniro at tkek 
being deprived of them The heir of a Itcoatic cannot lU any case 
he appointed guardian of his person /•f^ nor, in oases within the 
jurisdiction of the Court of Wards, can the next legal heir in any 
case whatever be so appointed; neither can persons who may 
appear to have a direct or indirect advantage in the dearth or 
continued incapacity of the disqualifiod possessors of the property. 
Female guardians can only bo appointed to female minors and 
not otherwise 

m 

ThaHindu law does not provide for the appointment of a 
guardian by Testament,^ But tJie possession of such poweam 
implied in Act ZV. of 1856, sec. iii ; and the British Legislatone 
have ^pressly conferred it on possessors of property paying 
revenue directly to Goverm^gieut, whose heirs may be incapacitated 
by sex, mmority, or natural ipfirmity, from managing such pro- 
perty, provided the person oBosen bor qualified and willing to 
accept the trust, and the nomination be duly reported to she 

Collector, and finally confirmed by the Court of Wards/^^j 
■ 

• 

E(a) Reg. y. of 1804, (Mad. Code) seo. xxi. Reg Z of 1S31, sec. ni 
Aot XIV of 1868k seo. iii.. Act XXXV. of 18 »S, sec z J 
C(6) Act XV. of 1866, seo. iiL] 

[(e) Maonatigbton's OirfldProo. p 103, 401 ] 

[((Z) Prpo of Madras Sadder 18th Sept. 1843 ] 

4(«) Base Qunoa v Dhurumdafis — >1 Morley^s Digest (n a) 

tit. Ouardimt pi 8^3 
CCf) Act XXXV or 1S88, see. *3 
[(s) Heg V. of 1S04, (Mad. Cbde) seo. rir, els. 8, 3, 4] 

*[(h) IT Cotebroobe, p 73 ] 

[(i) Reg. V. of 1804, (MrR Code) sec. xiz, cl 5 j 
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CHAPTEB IV. 


ON A^OPIIOK. 

H ATiKO in the two prece'ding chapters, treated of mar* 
ri^e ^nd its inoideots, as betwe^ husband and wife, 
and 'parent and child, together with the substituted 
relation of guardian and ward, the state of widowhood, 
peculiar as it is among the Hindus, would seem to 
ofibr itself next to pur consideration. But as this must 
indude an account of succession to whatever property 
a widow may have possessed, whether during, or sub* 
sequent to her coverture, it will be more intelligible, 
if reserved till after the general law of inheritance shall 
I^ave been discussed ; and the present chapter will be 
more conveniently appropriated tothe subject ofoc^op- 
tion, on failure of male issue ; — the future beatittide of 
the Hindu depending, according to the prevalent 
emperstition, upon the performance of his obsequies, 
and payment ofhis debt^ by a son,^^-*4kS the means 
of redeeming him from an instant state of suffering 
after 4eath.-^The dread is, of a place called Put 

(1) IfcT an Aoconnt of these, see note to Datt. 

Mim. sect. ir. 72, and note to Datt. Chandr. aeet. i. 24. 

.(2) Nareda, 1 Dig. 90l.~*ld.'%0^ et seq. «' 

(8) Uenn, oh. IX. 18S.— Id. IV. 68, 80. 

Jim. Vah, oh V, 6,-3 Dig. 158, 203, ot seq. 

I Bpist. of Peter, oh. Ill, 19. 

((a) VemalMm«RM<irimia«nd«lareiioti& dimtsref Pot} acttarteia^e 
Miis^9tr« Man of Hd^ Law, pm 60J 
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place of honor, 4o which the mahes of the ohildleaa 
are supposed tobo doomed ; thereto tormented with 

hunger and thirst, foor want thoM' oblations of food, 
and libations of water, at prescribed periods, w^i^ 
it is the pious, and ipdeed indispensable duty ol a son 
(^uttra*) to offer. Of the eventual condition alfodod 
to, a lively idea is conveyed, in the representation oftlie 
sage Mandagola, ** desiring admission to,a r^on^bf 
" bliss, but repulsed by the guards, Who ^atcltf tfeW 
“abode of progenitors, becausehehadnomale isshe 
-—and it is illustrated by the special mention of heaven 
being attained without it, as of something extraordi- 
nary. Marriage failing in this its most important 
object, in order that obsequies in p&rticular might not 
go unperformed, and celestial blissbo thereby forfeited* 
as ^ell for ancestors, as for the deceased, dying without 
leavidg legitimate issue begotten, the old law was 
provident to excess ; whence the diiferent sorts df 
sohs epumerated by different authorities, all resolving 
themselves, with Menu, into twelve that is, the 
legally bdggtten,and eleven subsidiary ones, — reckon- 
ing' the son o£ the appointed daughter (pvtfie«L 
as the same in effect with the one legally 
begotten, and’therefore not to bc separately account- 
ed;^* Wall formerly, in their turn and order, ^caps- 


(1) 3 Dig. 163. 

(2) Mioan, oh> T. 169. 

(8) Dfttt. Miqn* seot. i. 8. — Datt. Cbandr. sect. i. 8* 

, Menu, eh. IX. X68> X60.— Beng. Rop. 1816. p, SOS. 

(4) Id.p.lW. 

(5) Menu. oh. IX. 158. et seg. 

Kot^to Mit. on luh. ch. X. sect. xi. 22. 

Datt. MiAh eaotA M 55, StU 

Peliverer from Put.] 
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ble of eucuessiori, for the double purpose of obso' 
ipries, and of inheritanco aix^ (reckoning, wiUi 
Menu, the legally begotten, and thesonof the appoint- 
e4 daughtef as one,) deriving their pretensions from 
birth, six, from distinct adoptions the first of the 
twelve, namely, the issue male of the body lawfully 
htgotten, being the principal one of the whole, as the 
809 given in adoption was always the preferable one, 
among those obtainable expressly in this mode.^’ And 
now, these two, the son by birth, emphatically so.call- 
ed, (Aurma,) and (Duttaca) the son by adoption, 
meanipg always the son given, are, generally speaking, 
the only subsisting ones allowed to be capable of an- 
swering the purpose of sons — the rest, and all con- 
cerning them, being parts of ancient law, understood 
to have been abrogated, as the cases arose, at the be- 
ginning of the present, the Cali age. It is so stated 
in the ** General Note” at the end of the translation 
of Menu,”^ and elsewhere repeated though it has 
been disputed and it is true that, in some of the 
northern provinces, forms of adoption, other than that 
of the Datiaca, at thisday prOvail.^"^ It is also true that, 


(1) X>afct* Mim. seoi. li, 61, 62, and note. 

(2) Meiiii,cli. IX. 158. 

(d) JUTeaiit oh. IX. 160. 

(4) Tqjn 7 awal 07 a, 0. Dig 211 

(5) Note to 3 Dig 276.— Post; Append to cb. IV. p. 82« 

(6) llenn, p. 863. 

(7) Dktt. Mim. Beet, i 64.— Datt. Chandr. BOcfc» i. 9,-3 Big. 271, 23S 

Mohim Slag V Cbatnnn Eai } Bong. Hep. auto 13^5, p 31 * 

Beag. Bep. 1816 ^Bemarks/' p. 511 

PoBt, Append to oh. IV. p. 182 
<8) Id. Append, to Id p 119 Bl* contra Id. p. 177,-43. ^ 

(9)^ 2 Big 2^,280 
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failing a aon^ a Hindu's obsequies may be performed 
by bis vidow j or, in default of her, by a whole brother, 
or other heirs but, according to the conception be^ 
lodging to the subject, not with the samh benefit 
by a son. That a son, therefore, of some descripfion 
is, with him, in a spiritual sense, nrnctto indispensable, 
is abundantly certain. As, fbr obtaining one in a na* 
tural Ayay, there is an express ceremony, f'/Jttnsavano,) 
that takes place at the expiration of the tfahri m6i),thof 
pregnancy, marking distinctly the importance of<a son 
bom, so is the adopting of one as anxiously inculcated, 
where prayers and ceremonies for the desired issue 
have failed in their effect.’*’ But, exacted a# it is, 
wherever the want exists, in terms sufficiently peiemp- 
toiy, it is a right, tkud not a duty, to he enforced by the 
civil power.® No good Hindu lawyer, sitting in 
any of the King's or Company’s courts in India, 
would listen for a moment to an application to com- 
pel a childless Hindu to adopt— succession to his pro- 
perty being at all events provided for, whether he have 
a Bon'to inherit it, or not. Assuming, then, the son 
given foj* the purpose to be the only subsidiary 
one now generally reco^ized,’*’ what is farther ma- 
terial to be knoVn in the law of the subject, may be 


(1) Vrihaspaii, 3 Dig. 

Viiddha Menut 8 Digs 473 
Datt. Mim. sect. i« 58* 

(2) Datt Mim. sect i. 3, 5, 45. 

Koted on Id. 31, 53. 

^3) Post* Append, to ch. HT. p. 85 
*(4) Datt. Sfim. bgcc. i. 6^. 

Datt. Chandr. sect. i. 

Id. Synops 311 —3 Dig. 383 

For a WDer Account of the seideti of sonSi according to 
anoi<*nt larr, a Po^t, Append tO ch IV. p l34 
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comprdbendied under the tbur following heads: — 
I. The right of ado^ion, as Well with regard to the 
girer, as to the receiver — the natural, as the adoptive 
paarent. II. The person to be adopted. III. Itlietiaode 
and forin ; — with, IV. The effect of adoption. To 
which will be added, V. ^me remarks on the practice 
among other nations. 

1. The ri^t of adoption is in one destitute of legiti* 
mate male issue,* competent to the performance of his 
funeral ceremonies ; never having had any, or having 
lost what he had. The right of inheriting, and that of 
performing for the ancestor his funeral obsequies being 
correlative, if, by an^ of the legal disabilities, as by de- 
gradation from caste, by insanity, incurable disease, or 
otherwise,*^’ living issue have become disqualified in 
law for the former, the effect for the purpose in ques- 
tion being the same as if none existed, it is inferred 
that the right to adopt attaches.^^^ On the other hand, 
adoption by one, being himself, through any of the 
operative causes, incapable of inheriting, seems to be 
of a qualified nature, not entitling the adopted to the 
full benefits of his condition.'*^ The necessity of the 
thing applies, whether a man be single, married, ora 
widower; since to all, equaHy,his future state, accord- 
ing to his conception of it, is of the last importance.^*’ 

(1) Post,ch VIL P 15S. 

* (2) Shamohnndar v Narayni Dibeh ; Bdng, Bop 18Q7» p 135* 

Mr. Sutherland's Syuops. p 213* ^ 

(3) Datt^ Chandr. sect vi xaAjb a * 

Ur. Sothorladid'B Syxxops p. 212^ and toXd« p 222. 

Pcsti p 9l 

saimtoanMmaaOrawidoMhiiiivolfd; foriho former it 
^ m and the l<S*er htw hw rem^y prlmaHly hi — 

^tr Mas. of Ild p 59, W] 
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If, with the Hindus, the competency of a single man 
to ^dopt do not appear to rest upon much authority/ 
it is probably owing to the cireunr^tance of the mar- 
of ihelee, as well os of females, at a cdmparatively 
early age, being so universal, tliat celibacy is seafoely 
known among them/*’ In general, it is in default of 
male issue that the right is' exercised isme here 
including a giundson, or great grandson/*’ But^ as 
there eJasts nothing to prevent two successive adop- 
tions, the first having failed, whether effected by a 
man himself, or by his widow or widows after his 
death, duly authorized, <*’ so, even where the first 
subsists, a second may take place ;'“’\ipon the principle 
of many sons being desirable, that some one of them 
may travel to Gaya ;--*a pilgrimage, considered to be 
particularly efiScacious^ in forwarding departed spirits 
beyond their destined place of torture/® 


The right of adoption, where it exists, is, as between 
hu$b§nd and wife, absolute in the husband though 
adoption having taken place, the adopted becomes son 
to both,*aQ4 ^ euch, is capable of performing funeral 


Si 


3 Dir. 353 

Mr SntlM»rMi&A*ft^jnop«.,iiotei7 
p. 923. 

(*)) Datt ^ * 

( 4 ) Hodii. oh IX Min. 

sect i IS, t4. 

Pate Chatii|r> teoi. I Dig. 
205 # ot iett. 

(5) v, HijrWi^hor Eai ; 
Beajt TOp. iuftio 1305, p. 42. 

Shiond^oitder Karaytd Ptbeh; 
’ Id. ISfKT.p. 185.* 


(6) Coproeper^aod Bai r Jymala ; 

1314, p 469. 

8 Dig 100,296,397. 

AihUl Beg. Vdl. i. p. 386 
Bengal Rep — 'Oanse for 1811, p. 
285. ^ 

See however Append to ch IV. 
p 85, where tlie docti me in the 
teat le qnealioiied, hj an au^ 
thority on the law of adoption. 
(It) Tatt. MSm ecot i 28."r-9 Dig. 
344 


lla) M$ thtteeK wljkwa T. L 8tM|e legeidi ttoi m a m»n opinion nnsn]^ 
ported hy - Mu. of Urn, p.^ lihaa been reeutiy nded tfut * second 

the ^mtiiao of a ion iSroady ^adopled la not rSui, TUa U on the 
it aaooMMMed whu^the urn is ud, the 
fd^tar lan^ ^ * danMi maw-Snsee CSodniAinaa ▼. Aovoo C/unw 

. -rr •^^7^.IB«,ps5rtoaiselvlloo»eHiXndl»nAppeele,pvll 
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^rites to tlie un©, as woU as to the other. A, wife may 
adopt, but not -without the assOnt of her husband {<*’ 
whence it is laid down, that a widow never can adopt, 
aS §he can never have the necessary aSsent.**^ The ob- 
jectfon to the wife's independent competency, from her 
inability, as a woman, to perform the requisite sojiem* 
nities,® would apply equally to Sudras; who yet may, 
and do adopt.**' The better reason, therefore, perhaps 
is, that the necessit}’- of a son to celebi'ate the funeral 
rites regards the man, rather than the woman, who 
depends less for redemption upon such moans ; so that, 
whenever a wonJan, duly authorized, adopts, it is on 
her husband's account, and for his sake, not her own.*^’ 
It is moreover laid down, in the case of a woman, that 
wherever the act to be dode k (not of a spiritual; or 
solemn, but) of a secular nature, a substitute niay be 
appointed.**' Equally loose is the reason alleged 
against adoption by a widow since the assent of the 
husband may be given, to take effect (like a will) after 
his death ; and, according* to the doctrine of the 
Benares and Maharashtra schools, prevailing in the 
Peninsula, it may bd supplied by that of his kindred,*"' 

(1) I>att Mim. aecb. i. 15, et seq (5) Menu, ch V. 180. 

Pirtt. Append loch IV. p84.— S Datt Mim, sect. { 18,29 

Jonki l)il)ch dr Soda l^hcs Kai ; Notofi v vi, to Mr Saiherland '9 

Beatr, Bop. 1607. p< 121, 8?m>pe p. fii2, 922. 

(2) Datt Mim sect.Ml etoeq and 18. 2 Dig 462. 

( 3) ‘ Dfttt. Mim seoti.23,24, —3 Di> 282. Po«fc. A ppend i?a oh* IV.p. 81. — B. 

(4) Bait Mim sect, i 2a-*^2 Diff. 109. (6) 2 Viv. 61. 

Foot, Append tooh. IV, p. 88. - J5. (7) Poidh Appon^.Ux oh IV., p.94.'^6. * 
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her nfttwcol guardians but it is otherwise hy the law^ 
that goT0r]as the Bengal provinces/^ > Upon the 
Benares principle^ it has been thought that an adop^ 
tiop by a mother, under an authority giverf her by h^ 
(<|ying) son, would be good.‘*^ This admitted, it dbes 
not follow that it would be s(v if the son left a widow ; 
sinee, in that (»se, an adoptidn through the mother, 
would derogate from the widow’s Tested right. The 
capacity of a woman to adopt in her own'right i^ fn> 
deed denied ; though with reference to he»self,» and 
herownexolusive property while, unauthorized by 

her husj^and, or some one duly representing him, it 
must be foreign to hi$ interests ; just as, before that 
part of the ancient law was abrogated, she could not, 
without his license, h^e admitted his brother, he 
dying without leaving a son, to aecoss for tho pur-' 
pose of raising up issue^jjih him, with a view to in- 
heritaiuce and obseqipoa,^’'^ The authority to the 
widow Ueed not be in writing, though it generally 
is so; as in prudence* it ought to be, time and 
mean^ emsting/^’ In the case of the Zemindar of 
BoQothcuhy, it was in writing ; of which a copy is sub- 
joined, as ah interesting document, illustrative of the 


( 1 ) po 0 t, Append to oh. IV. p 1 14b -0 

lUjah Shdm Shere Hnll v Ranee^ fto , Beng. Bep 1816, p 606, 
Append p 96—0, *' • 

(3) Fo«t, Append* to ob. IV, p. 93 96 ^ C. 94. £ — Id* oontr S 

(4) Mu on Ink note to L sect, xi 9 

HLp 9jnops , note t’ p. 999 • 

Sceeiinrt!|^ E, tf. Rop 1812, p S4A 

Pnet, Append, to eh. XV p. 

(5) Keno, oh. TX 143, et 9oq.*^Id 167 

(6) POit, Appeikd. to oh* IV, p 

t(«) DinMiap joined towlc^t, tl auiborised thereto by the PtKoda 
to irhhdi they maUeelMdohbl Si mini! heft den|^ter,ind they da^li^ It 

Ui^wteiiidivhetliertlieyhevesoniiQrnfti*^Btr,MaAofHd Law, pane 

n 
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j^ubject.*’^ In another oaee^'citcd 'b^Iow, ff verbal one 
for the parpoeevasheldgood by the Sodden Devratn^ 
Adawlut ^ As aolioitude tar bift-IWt^ire 

Bjiftte, and ^preservation of his linei^ are, 'with him 
who adopts, the motive of ndoptioitf so present dk-^ 
tress warrants ihe parent lesorted to on the oocasiott, 
- in giving^ tiieir child to be adopted. The distress 
spoken of in the books has been sometimes, by a con* 
str^ned construction, referred to the adopter^' want 
of a son whereas it obviously respOots the fiunily of 

the child to be adopted f*’ nor is it nece^ry that it 
should proceed, as commonly supposed, fiym any 
publih calamity, such as actual famine, provided it be 
sttffleienlly urgent/^’ And, .though tliere should be 
no distress to justify the giftjJt will be good notwith- 
standing ; not being vitiat^ by the breaoh of a prohi- 
bition, whieh regards the ^eronly, not affeetingtho 
thing done.^^ As in adopting, so in giving in'adop- 
tia»> though the concurrence of parents is desirable, 
tho husband appears, by the weight of authority, to 
be independent of the wife, the father of the mother.^’ 
Of her own mere authoiity, the mother oannet, in 


(1) Poet, to ob. IV. p. ^ 

(2) SbaTDolraader «. Nai*a^i Dibeb j Hep. 1807, p. 135. 

(8) Datt. Miod aoot. i ir. 3l\^X)aU. t 13, 

Hit. on Inb. ob. 1. oect n5, 10, and note. 

(4) Pott, Append, to ob. IV., p 1(17. 

(5) Hit. on Inh note to ob I ici. 10 
Totit, Appoh4. to oh. IV. p 107 —TJ, 

Dati* Miift. sect. i. 8. ^ 

(0} Mit on tnb. Ob. L si. 10. and^note. « 

*(7) Halt. Him. aeot. W, 13. aoot 14^8aid liole. 

.SOtg 244. fiS4, 957,261. , 

Vid. tom . Mit. on Irii, jpot. to oli. I. soot. Jtf, a , 

And note ii.Cp 2SUJ to Mr. Satbwland’s , 

{(o) ®ho onSMorlSBtita of tho' tmidisnd If vsriMt anol h* 

Sntfttmp A’«ct<<w v. JTurtimU Poo, will. S- V. p. IW.] 
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geuorftl, give her tion to bo Adopted, any more than^ 
she ean adopt, her hu^and living ; unloee ho have 
emigrated, oof entered into a religtotts order.o) Bni 
hianssent may be presumed and, afte^ his deati^ 
sh^'dOes not want it, a widow havipg thispowef, and 
a wife, also, if tho distress b^^urgent/®'**’ 

1 [. The person to le adopted. In a selection, for 
the purpose, consideration is to be had of Jbhe cUisi io 
which the child to be adopted belongs ;• of big relation, 
as well to the adopted, as to his own &mily ; of lus 
aye ; and^ lastly, to what extent his initiatory cere- 
monies have or have not, been already performed 
I. As in marriage, so in adoption, the parties must 
be of the same class, provided such a one is to be 
liad, and not the adopter of one, and the adi^^d of 
ano*ther.(^’ An adoption of one of a different class 
from the adopter has, in general, nothing bnt disqua- 
lifying effects Parted with by his parents, it divests 
the child of liis natural, without entitling him to the 
substituted claims, incident to an unexceptionable 
one. Incompetent to perform effectually those rites, 
on account of which adoption is resorted to, he cannot 
inherit to the adopter, but remains a chaige upon him, 

(1) Mitti eoefe. ir, 9, et seq. 

Datt. Cbaodr. sect. 1 . 31, et. seci. 

Note ix. p. 224 to Ur. Sutherlatid's Synop!u«. 

Uit.>on Ink. note to ch. I. xl 9. 

(2) Dvtt Cbaodr. sect i. 82. 

(3) Hit. on tnb note to ch. 0> 

*(4) dtu XX 168, 174. 

Datt. Mba. eoet. ii 22.— sect lii. 8 Dig. 27o 

[(e) The d«M net leem to root ettMilatoly, even in a widow as aho » m 

qubed to obtein thowniMBt of father, htothit, &o.,h«for» giving her aon m aftnj> 
UoB— AriiocA4(IntnV./ygKtnioi*if<«ir — lUeO.'Otltad 8 T i> IM] * 
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^entitled only to mnintenanoe/^^ 3. Belation to the 
adoptei', ; It in»y be here observed, that, as no man 
can be compelled to .adopt, so neitiier can any one 
in his own«person, or any other fqr him, ut^ w^th 
e^ectpO right to be aflopt^, whatever may be his pre- 
tensions to a prefhrence^ where adoption is intend- 
ed The general prineiple, as laid down in a recent 
Work of great weight upon the whole of this subject, 
iB,*'ithat one, with whose mother the adopter could not 
legally ham married, muet not he adopted and the 
exclusion seems to hold, applying the principle to the 
sex, where the adoption is by a female.**^ Though 
the adopted be not the actual son of the adopter, he 
is to resemble, and come as near to him as possible. 
He is to be at the.least such, as that he might have 
been his son. But the adopter could not have mar- 
ried his own mother ; it is a prohibited connexion. 
Consequently, his brother cannot be adopted by 
him.^*’ The same consideration excludes the pa- 
ternal and maternal uncles ; the daughter’s and the 
sister’s son. It must be noticed, however, tliat 


Cl]| 'Da>U. Cha&dr. sect. i. l4« et «eq.— 
Id. Boct. vl 4. 

on IniL oh. I. zi 9, and nofco. 
Qn. Snlharmd, traiiB» 

labor of the TroatiBes on Adop- 
tion, being of opinion m 
adoption MngToid, the natural 
rights remidu. 

(2) Post* Append, to oh. IV. p 99. C 

•~104* £« 

(3) Siith9fland*B Synopsis, p, 2l4u 
Post, Append, tech. iV.p 100.— B. 

(4) Note OQ Datt Him. sect, il 93. 

— td. sect. ¥. 16,410 


Datt. Chan^. seot*H — S. 

(3) Datt Him. sect., ii.w. 

Note.— ]al824,aoase was depend- 
ing in the Sudder Dewanny 
Adawlnt of Hadrae, in which an 
elder brother waa alleged to 
hare adopted fahr younger one. 

[In Appeal Suit Na 90 of 1851, the 
8 udedut decided that theadop- 
ti«i of a brother is invalid.] 
(6) Datt. Him. seot. ii. 93, and noto 
on Id. §. 102.— Id. sect v. 18. 
I Post, Append, to eh. IV. p. 100. 


I (a) ThU pfihdple, the Madras judder Court have ri^, refers to such blood 
relatioathip between ^ adopter and the bdoptea sotta mother as would have 
prohibited nuuiiagewith the latter in her maiden state.— and 
another v. Nameuevopa PUlap and olter#.— Dee. of 8. V. 1867^ p< 94«] 

[(&) In the Madras Presidmiey uasge hss eanotionsd a depexture Uom this rule 
10 <he extent that a daughter's or sister’s son insy be adopted. —Pro, of {Sudder 
< 'ourt, 1th nnd Jtme 18:16.1 
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these two latter are eligible to adoptiou among Bu* 
dras;<*’ if not hlso in' the three superior classes, not- 
withstanding positions to the contraiy, ho other being 
pj^pcupable.'® Subject to this general plrinciple, t|ie 
nearest male relation of the adopter is the propef‘'oh>- 
ject of adoption. This of cohrse is the nephew, or son 
of a brother of the whole blood whose pretensioius 
were, by tho old law, such, that if, amoftg several 
brothem, ono had a son, he was so far considei'ed'to be 
common to all, as to preclude in every one of thehi the 
power of adoptiou.^*^ But the injunction of Menu has, 
in more modern times, been construed as importing 
only an intention to forbid the adoption of others, 
where a brother’s son is obtainable.^®’ Where there is 
none, tho choice should still fall upon the next nearest 
male relation, with liberty in default of such, to select 
from^tmong distant ones : and among strangers, oU 
failure of all kin.'®’ Other authorities substitute for more 
distant kin, a boy, whose father and the rest of his rela- 
tions Icside at no great distance, and whose family and 
characte]:aretiiereforeknown;beingareadingoftheori- 

^naltext, adopted by Balaam-Bhatta, asensible exposi- 

• 

(1) Datt. Mim. scofc. il. 7'ii, 93, 95. ot 8oq. — Id. uofco ou § t0*2 
Id. Y« 18.->Datt. Cbandr. seot. I 17. * 

Poftt, Append, to IV. p. 100. — £ 

(2) Post, Append to oh. IV p. 101.--K 

(3) Dntt, Mim. sect, ii, 28, et aeq — 67.— l>att. Ohnudr I 20 
Post, AppencL to ch, IV. p. 102 — C . 

(4) Mena, IX. 182.— Miti ou Inh. oh. L xi. 36. 

Datt. Mim. ii. 73.-*8 Pig. 266. 

^ Post, Append, to ch. IV, p. 107.— K 

(3) Patt. Ohaudr. sect. 1 20, 21, and uoto ou § 22, 

Qu b/Mr. SiUheiUud, whotLioi* llio vighl uf the bivlhcr^b i»uiL be 
nut indefcosiblo ? 

' (6) Putt Mim* sect it. 7 1 

Mil on lull, jkHc to ch 1 30 
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tor of But the result of all tkoautlioritiee 

upon tliiM ji^oiut is, that th^ eoiootiou is finally a matter 
of consoieuce and diseretlon \ritk the ado^ter^D noiof 
ali^lute prescriptiou, rendering invalid ani«dop%it 
of 01^ not being precisely him -a^ho, upon spiritual 
conriderations, ought to have been preferred.^*^ But, 
though the adopter have this latitude, it is subject not 
only to the consent, but to the state also of the family, 
to Vhich h« eventually resorts to stilly his wanb 
Bor tho interest} that every Hindu father has in bis 
own obsec^uies, restrains thepartingfor adaption either 
with liia eldest , or with an son ; it being of 

such eompariktive importance to him, that they should 
be performed by a son of his own, and, where he has 
more tlian one, by tho eldest. IT pon this prindplo, in 
striohness, to enable a man to give a son to be adopted, 
it is not suificient that he have more than one ; ho 
should have several since if, having only two, ho 
part with one, the death of the remaining one, leaving 
him destitute, would be a contingency not to be risk- 
ed.<?’ It does not, however, .appear, that this* ever 
pirevail^ as a rule. If, therefore, he have two, h® omy 
r^quish the younger ; and,*havingbut ohe, he may 
give that .one, if it be to a brother ; It boing agreed 


(}) oululi. noto to 1 xi. 23, 

And seo Poat^ Append to ch XV. p. 98.<^IS 
( 2 ) Pon#, Append, to ohs IV p, Q8 
{3) Mtt. on Inh. cb 12 

Post> Append, to ob XV p 105 0 * and £ 

(t) Mlt on Inh ob^I. \i 11.— Datt. Mim. sect- iv 2^ et ecq 
^ IHtt Cbaudf. eect. i. 22**— 3 J>lg. 242 
Poet, Append. t> eb, IV., p $% 103, 107 — C. 

Bang. Rep Idle, p. 307 
iJdtt Mini sect 17 1, 7, ct sor| — Id. V 11 
pM Cbandi, ncci i 50 
Mim aett IV 8 
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ihe exeopUoa of an only sou, however operative 
in Emilies more distantly relatedyis not hiuditigin the 
instanceof a nephew, whom, in a spiritual point of 
vipWjrit is of such moment to obtuun, wh^ adopt^pi 
is requited.^^ It is true, that a brother’s son, as such, 
inherits, and performs obsequies *to bis unde, dying 
without preferable heirs ; but then it is as his nephew, 
not as his son and the ^iritual efficacy in the one, 
and in the' Other case, is considered to 4je different. 
To render him a substitute for a son, hemiust have 
been ffiiated.'^’ When, therefore, a Hindu has but 
one son, and it is agreed that his brother, having 
none, shall adopt him, the adopted in this case has, 
vested in liimj accumulated rights and duties. Son 
by adoption to his adoptive parent, he remains so, to 
all intents and purposes, to his natural one ; becoming 
Dtoifamudi^ayaim, orsontoboth wbich,in ordinary 
adoptions, is not the esse, as will be drown. • The same 
double relation may be the result of agreemant, at the 
time of adoption, between the adopter, and him who 
is willing to give his son for the purpose.'®’ Tbus^ 
though a youth may in this way have two fathers, ho 
cannot ha^e two adoptive ones ; since the same son 
cannot beadopted b^more persons than one, excepting 
as between a nephew, and several uncles ; nor, in this 


(1) Datfc. Him. iseot. ii 37'~39, 44. Datt Chtmdf.ce^.l 

Datt. Clieodr, geot. i. 27, 28. ili. 17, 1. 

(2) Him, ii. 67. Poatr 'to chn 2V. p, 118 

(3) Datt, Him. sooi. ii. 58,40,ot8eq p. 202. 

Id. e7, 70, , (6) Hit, on Inh, ^ |, x. 18» aad note 

Datt Ohaadr, sect, i 22. on Id. xi. 0. 

(i) Hit. on Inh, note to clu 1, x. t Datt Him. eeot vi, 41« et seq 

Datt. Ctiaiidir, ii. 24^ 42. • 

[(6) Thli form of ■on, however ecfpftiimd, bdom, to Hr, 3^ L. fttrange, 

to the obeokto lew, and adontlda of an o^^or m mTdtlt iay otrcnmftances 
he ootieklen woUU It availe notUiig to deliver the sdoi^ve faiher from for 
the eflloeoy of the hirth of tiie ion hM been exploded on hi« netuml fsther and the 
beneftt thni seotnod cannot be iHthdrawn'imn the one end nonfened on the other, nor 
ii he competent to effect a leoond deUveranoe.^ldan. of Hd« La^„ p, 0«» The Court! 
on the other hand, have la Mine cowi recognised and In other* pmnonneed n'dt adop 
tioa invalid— Vide Poit, Aopienix tit A0ofii4on, pt. 30 to 33 } 
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case, is it clear that it can bo always praoticaklaO) Au 
only son, then, thus adopted by an uncle, cannot be- 
come on absolutely adopted son to niro, the fiUal rela- 
ti<)n to his natural parent remaining ; and, to any othpr 
than af^brother, he cannot be given at all. Such are, 
in this respect, the restrietions inculcated, but not al- 
ways enforced ; since, as in other instances, so with re- 
gard tb both these prohibitions I’especting an eldest 
and ^ only 'son, where they most strictly apply, they 
are d'metory only and an adoption of either, hour- 
ever blS.meable in the giver, would, nevertheless, to 
every legal purpose, begood according tothema:s;im 
of the ‘civil law, prevailing perhaps in no code more 
than in that of the Hindus, faotxmt vdht, qtiod Jieri 
iion, d^huit. 3. of the boy to he adopted. The 
hfbh year is often stoted as the extreme one for adop- 
tion, referring to an authority, the authenticity 'Of 
which has been disputed.^*^ Whether it may not'take 
place at any age, is a question against which the 
most that can be said is, that it is dependent upon that 
of ceremonies, essential tobe performed for young Hin- 
dus of ihe three regenerate' (or superior) olasses.^®^ So 
long as these, not having been already perfonned for 
him in the natural family of the boy, are, with refer- 

I 

(1) Dailt Uun. sect i Id il.^49,44. 

Hr. Saflierrsnd's dynope-p. 214. ^ 

($>) QfMor Mr. 0atli«rlAiid> as to the Ti^tf al4he adoptSon of avt onlj 
eon I on the groand* aooording to him, that the prohibition of Vasish* 
ta (flCiUoadah. ph. L 1 1) attaohes to the odoptt^ as well as to 
the^. 

(8) Cslioa Parana, 3 Di|f. 149. 

* . Post, Aimend. to oh. V. p. 221 — C. . 

Mit oaXidt nnteio eh/ 1, xi* 19. 

Karat Karami v. Ht BhobineseO j Behg. Bep. 1305, base 22. p« 32, 

^4) Post, Aj^nd. to ch. IV. p. l09.«s^C. attd K. ' 

(5) Ante, p 89, note. 

f(a) Vide note on preceding page ] 
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once to his age, capable of being perforindd for him, in 
his adoptive one, so* long he is young enough, nnd 
competent inthatrespectto beadopted.^**’ The question 
vnries, according as the adopted is taken front a fa}uily 
nearly related, or from one of strangers an adult, m 
the case of the latter, being^nerally considered as in- 
eligible, while a preference obtains universally in fa- 
vour of thetonderest age ; the presumption of a happy 
choice, that is, of one who will be most likely toa^imi- 
late with the family, into which he is to be adopted, 
beii\g conceived to be greatest in the person of an in- 
fant, whose mind remains to be cultivated, and>whose 
^ character is yet in no degree formed.**’ Other nations, 
as* will be seen, have thought differently upon this 
point.**’ The adopted must consent:*^’ but if, as usual- 
ly*happen3, he is an infant at the time, he is bound by 
the acot of those by whom he is so given ;**” as the con- 
sent of a girl is effectually given for her, by those wBo 
have the disposal of her in marriage. In either case, 
importantasthetransfersare,resti 3 riaftuZiaretrorsum,**^ 

4. Aslotthe initiafori/ceremonies . — Notonlyarethe 
Hindus deeply knprosscd withthecertainty of afuture 
state (upona conviction and dread of which the practice 
of adoption is founded, )but they also consider sin to be 
so inherent in our nature, as to require distiiKt and 

(1) Kerub Neoraen v* Mb fibobmesee ; Eej». 1806, 88, 

Post, Append, to ch. IV. p 100 — C 

(3' Datt. efuandr. seol. ii ZJ, nobo, aud § dd. 

(3) Post, p. 101. 

^1) KuUoau SiQg «. Kirpa disgi Bong. Bop. ante 1806s p. 9. 

(5) Mib on Infa. note co oh. 1. si. 9* 

Nuto vji p 214, to Ml Siithcrlund*a Synopa 
8 J)jg lOtJ. loo--! Id 2t»2 

(6) Post, Append tooti. IV. p lOS — IS , 

1(a) For the ajea within trhioh a loptioa may be uuie, vide Add tit 
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Rpdcifio of osqpia^oa. Henoe tho isBtittttion of 
ft8orie&ofiiutwtorye«r«mon»e*i domznoiiciagin^Tiout 
toooaoeptio:^ and prodttoii^, all tt^;otlMr* ia ibo ^aa 
mparior olassoa^ reg^MraiimP-^ It ia by the patfona* 
onea of theso, in family and name of the adc^t* 
ing &ther, that filiation m considered to be ef^ctually 
aooompUshed. Accordingly, the fi»wer of them that 
hafe been performed in the family of the adi^ted, pre* 
yjona to adoption, the better; and Ibat adoption there*’' 
fore ia in this respect preferable^ which takoi place the 
soonest after the birth of the child to be adopted. With 
regardrtotwo of them in particular, it ia of importance 
that they should remain to be performed in the fitimly 
oftheadop^r, anhseqnent to adoption. These are mU' 
sure, or the shaving of tinehead, (Chvdcimrcma^jf^ and 
the ^eestttttre (if tho^eordS^^ The 
lihtion of one ** whose corondl leeks bafe not been re* 
" ‘duced to the form of his petriarehal tribe,” is eon* 
stantly incttlcated.^^ The age fiw this operation ia 
the second or third year after the birth ; but it may be 
ext^ided to the eightjb,^^ which, with Brahmins, is the 
general period for the investiture ; ercepting for such 

0) Vote to 3 Big. 104k 

Votef to t>«ttt. Mim. mM. it. 88,sa.*»Dabt. Cluuidr. ii. 80, 88. 

f ..kA^Btdiioiaaat^OiMtDiiworindiiiip. a4»ioo,im. , 
Hrau, eh. 11. 27. 17^ 172.*-'Aiita pw 39. 

(2) Mia OB Inh. note to «h. I. xi. 13. 

Data MiUt aeoa ir. 38, and note to § 89. 

* . Itott. Chandr. aaot. ii. m, at acq, 

8Dig.U8.*~AW)4BiaKds,p>8{^8a. . ‘ 

(3) Batt. Chandr. sect. ii. 83, et aeq>*^ld. 31, ahd BoU. 

Post, Append, to ch. XV. p. 380’.**’E* and 0. 

(4^ Batt. Mim. sect ir. 84. 

(3> Note to Batt>. Cbaadr. aeo. ii. SO, § 8% andAototo § 83, 





Chajjf. 4.] 


»0 


a* are destined for the priesthood/” upon whom h is 
performed at five/” The stipulatioti, therefore, of fore, 
as the extreme agfe for adeptien, may have reforoteo 
teBrahtF^insoftldadesertptloa. tn a case sited aheve,^ 
from the Bengal Reports/*^ the adoption Is stated to 
have taken .place at abo^ eight, — tonsuiv, which 
precedes investiture, not having been performed for 
the adopted in his own family ; and there the adoption 
was held good, though the age of the adopted e:(ceed- 
ed five, the ceremonies in question (particularly the 
latter) remaining to be performed in the family, and 
name of the adopter. That they should so remain is 
of less consequence, in proportion as the adopted is 
ntsarly related to the adopter which seems rea- 
sonable, (if suoh an observation may be Uasarded,) 
since, where a child not related by blood is to be 
adoptbd, (as may be the case where one so related 
is not to be had,^ it may be consistent to depend 
for the confirmation of the tie, upon the perform- 
ance of the initiatory rites in the adopting family, 
by meanb jyf which the adopted is considered to 
be in effect bona again, thus becoming more es- 
sentially the son of his adopting parent a con- 
clusion, that appearjs the more forcible, eonridering 
that tha Upsmoiymnoi^ is the appointed seaipn for 


(1) Poet, p. 314. ' 

(2) «6oa ir. 8t, and notaS 

* Datt Chandr. awt. ii. 80^ *sd notia. 
<3) Ante, p. 88. 

(4) Mit. on Inb- note to eh. I. at 13. 

(5) 8 Dig. 140, 849, et seq. 

fA) liTote to Datt. Mlm. tMet. ir, 53. 
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the commenceinont of his education.'^’ With re- 
gard to' the otlier two i*^elieratcd classes (the 
CaUatrjaaud Vaisya,) the time for the performance of 
them varies;^*’ while, with reference to the Sudra, t^e 
doctrihe has no application ; for him, as for women 
generally, there existing ifo ceremony hut that of mar- 
riage.'®' Accordingly, in a case referred to in ,a subse- 
quent page, the Pundits stated an assumption of the 
string in thehigherclasses, and marriage in the fourth, 
as obstacles to adoption.^*' But if, in the classes to 
which they apply, they have already been performed 
for the adopted in his own family, a remedy is found 
in the* pictreshti, or sacrifice to fire ; by recourse to 
which they may bo annulled, so as to admit of their 
re-performance, wdth effect, in the family of the adopt- 
er ; who is thus enabled to perfect the act, upon which 
he relies for the continuance of his name, and solemni- 
zation of his obsequies.'®’ Upon these principles, it 
T^ould seem, as if there could be no adoption of one 
who is marned inan'iage not being capable, like ton- 
sure and investiture, of annulment.'*’ Any detailed 
account of theseccremonies, together withtha I’est that 
have been alluded to, in number not fewer than 

(1) Note to Dait. Mim sect. iv. 53. 

(2) Note to Datt Chaailr ii. 31. 

(3) Datt Chandr sect ii 29 , 3*2 — 3 Dig. 94.— » Ante, p. 85. 

(4) Case of R^a Nobkissen, post, p 96 

(5) Datt. Mim. sect iv 40, 49, et seq. 

Datt Cbapdr. sect, ii 27, 

Mit on Inh. note to oh. I n. 13. 

Mr. Satherland’s Syqppsi^, note is. p. 225. 

3 Dig 149. 

(6) post, Append to ch. IV, p. 87, — 1 ft. p. 196. 

(7) Note to 3 Dig, 104. 

Notes to Datt. Mim. soot. iv. 23, — and Id sect. vH. t3, 

r{a) X!iutfy Colum Prmunna Venratachella Middyar t. Chetty Coltm Moodoo 
refUatnchtlla 1 Dor, Mtd. 8 v. p 406.] 
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would be here misplaced ; but, with referenoe to the 
Uparuiyana 'va. partichlar, and the importance attached 
to it, it may be remarked, that, on this occasion it is, 
tliat the solemn recognition of the Supreme Beii^, in 
his triple ciiaracter, as intimated bythe triliteral mony- 
syllable AUM, is taught £!le youthful Brahmin, with 
an injunction of secrecy ; —speaking of which Menu 
says, "alliights ordainedin the Veda, obl|itions to fire, 
^'and solemn sacrifices pass away .but that ^tvhich 
“ passes not away is declared to be the syllable AUM, 
“ since it is a symbol of GOD ; the act of repeating 
“ whose Uoly name is ten limes better than the ap* 
“pointed sacrifice.”*'* And it is, among other opera- 
tive causes, to the acknowledged decline of these cere- 
monies, that the degeneracy of the present race, from 
tl|e virtue of former ones, is attributed.'®* To the per- 
fornlhnce of them, on 'the occasion in question, in the 
family name of the adopter, peculiar importance is at- 
tached by a passage of the Cidica Punnia, purporting 
that, in case of their omission, in place of filiation, a 
state of sk'^oenj results.”:** Be this as it may, (for the 

(1) Note io D.itt*Mim. sect vi. 2R — Menu, ch. IT. 84, 85. 

See also Prefact to Ti'auBlation of Menu, p xviii , and Key to tho 
Chronology of the Hindus, vol. i p 6,— and vol. ii. p 76. note. 
Note the sacred Ti^tragrcmiinaton^ or nomen quatuor liteiamm of the 
Jews — the ine^ahle name of GOD ; to tlio mysterious potency of 
which they ascribed the miracles of Christ, ai. 1 Hisdiaciples. — Graves 
on the Pentateuch, 2. 410. That the learned tilrahmins are rational 
Theists, is certain ; they secretly reject the established theory, con* 
temning in their hearts the rites founded on it,<— as the superior classes 

* of Greece and Home treated their innnmerahle superstitions, all as 
f)Eiblea'*-**Paley*8 Evidences, p. 844 

(2) 8 Dig 222. 

(3) 3 Dig. U8, et seq.— Id. 251.— 2 Id. 226, 227. 

Datt Him. sect iv 22, 36, 30, 40, 46 
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genuineness of thepassageia doubted, if sot denied, 


from the mystical aature of the' subject, audthe die 
cordant opinions respecting it, tUl it shall come .to bo 
investigated* and settled, with all the information be- 
longing to the highest judicial authority, it may be 
unSafe.to say that the condaion of a boy, with reference 
to the ceremonies in question, might not be such, as 
to render him legally ineligible for effectual adop- 
tion.^*' In determining cases of this description, 
assistance 'must ’often unavoidably be sought by re- 
course to native living authorities, wherever haply 
such as can be implicity relied upon for the purpose^ 
may bo found as must be done also in other in- 
stances, in administering a system, in which, as among 
the Hindus, law and religion are so intimately blend- 
ed ;~-a British court exercising ever the’ most delicate 
caution not to meddle with matters of religion, 
and in so far, as it happens tobainseparalde from the 
question of right ; upon which alone, as it concerns 
property, or the civil duties of life, it is its proper 
function to^ftdjudicate.'*^ 


III. Thewodeand — A.doptionis net required 

to be in writing, any more than an authority to the 


(1) Hit on Inh. nolo to oh. I. mo|. ^ 19. 

]ICr. Sutherinad’s Synopsia, p. 217,— «nd aoboxi. to ld< p. iiSfi. 
Pott, ch. V. p. 112, «ad Appond. to tmoi p. 221. 

(2) Not* to |ifi4> on Ipii< ob. X xi* t3» 
l^oto to Sett. ICn. toot. iv. 29 , 

. ITotat xi. nod xu. <p. 22t) to Mr. Sattwrhmd’t $«i<»ait. 

' 3 pig. 24®. 

Mlt.ByyoDibeht».Mt.tfo|»o«?n»D.| B«ag,B49.UQ0iP. 84. 
Pott, Append, to oh IV. p. l(tb<-G. 

<8) ^8ee pceibra to Pig. p; yi. 

(4) Pott, Appendix to rh, VII. p. 984.—®. 
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wi<low to Bat in a traniMvction so important 

at one tbinsferting a young person from the fainily In 
which he was bom to a now one, anc^ w^th^a view to 
Buooession, interposing, by Bubstitation,a comparajtive 
stranger, between the adopter and hie existing heirs, it 
were best to be in writingl^^ and, at all events, the 
law, for the sake of certainty, encourages, if it do not 
stipulate for whatever is calculated to render it public 
and solemn. Hence,attendanceof relations, with notice 
to the local magistrate, on ruling power of the place, 
is expected ; but may be dispensed with.'*’ The 
PurohitUt or priest of the family, (who performs'^aoor* 
respondent office in marriage,) is the mediuita, through 
whom the boy to he adopt<»i is solicited of those, by 
whom he is to he given — and, in a right, that has for 
its object the future peace of t^e sOul, it were strshge 
if religious ceremonies wefenot enjoined. Accordingly, 
it is to be accompanied with sacrifice, oblation, and 
prayer. Being also a substitute for birth, it is rendered 
as joyous as music, and dancing, and festivity can make 
it. Of aH t;his, contemplated* as it is by the law, and 
in te® ritual of the subject, the hooks are full nor 

(1) Post* Append, to ch. IV. p« 95, 113.'' 

(2) Bengal ]^p. cafio II. for 1817, p. 804. 

(3} Hit. on Inh. ch, I* xt 13, and noteh>^Datt;. HinL sect. t. 9. 
Bait. ObufdF, aect* ii« Big. 244. 

Kote xiii p. 926, to Hr. Sntherland^a 
OimgaraiA Bhadvprec a. Haaheekaoxiti It; 

{a363« V ' ' 

* Poet, Append to du IV. 67. 113. ' 

(ii) 11,49. 

(5) Datt . Him. sect v, Gfaaadr. teot ii, fa$Bint» 

Vasibhta* 3 Big. 212, 262.^Batt. Chaadr. sect. ii. 16. . 
Post, Append, to oh. IT. p. 918. 
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are any of these things omitted, where the proceeding, 
and matters relative to it, are rite (teta. But, ts if an 
sfiair, of such consequence to both the temporal and 
spiritual interests of the adopter, ought not to he le/t 
dependent in a great measure upon others, the sim> 
plicity of all that is indispiinsaUe would seem to be in 
proportion to its importance ; if, as is laid down, the 
wij,l of the parties, reciprocally expressed, and earned 
into cexecution, be what alone the law ultimately 
exacts, totVards'its validity in this respect as was 
with us, before the Marriage Act, and as continues to 
be pretty much at this day in Sfcotlaid, the case of 
marriage. — ^The purpose must of course have been 
completed, to have its eflFect. A mere intention to 
adopt may bo abandoned ; ’’ — and even an agreement 
for the purpose, resting thei’O, would not invalidate a 
subsequent adoption.®*^ There ojust be giji and no- 
cepto nee; manifested by some. owerf act,*** Beyond 
this, legally speaking, it does not appear that any 
thing is absolutely necessary. Fqr, as to notice to tho 
Baja, and invitation to kinsmen,''®* they are agreed not 
to be so, being merely intended to give greater noto- 
riety to the thing, so as to obviate doubt regarding 
the right of successi And, evoh, with regard to 
the sacrifice o/'fm,* important as it may be deemed, 
in a spiritual point of view, it is so with regard to the 

(1) Toom filima dodisfci adoptaadam mibi ; in men^ t'sh faofcns — 

o Tpr Adulph Aot 1. So 1. 

(2) Tost, Append to oh. IV. 114.<— C. 

(3) Id p. ll.\ 

' (4) Menn, ch IX. 16d 

(5) Mr 8titherlBnd*8 Synopsis, p. 21% bxA n&e iSi p 32S 
8 Dtup. 244. — Po<it, Append, to oh. IV. pi 87. ^ 

Among Sudras, even the presence of the netnnil and adoptive mothers 
hot b3eTi considered nncasentiol.— v. B t/namicmif — II. Deo. 

Mad. 8 U. p. 67.] 
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Brahmin only according to a constant distinction, 
in the text and glosses, upon mattei’s of ritual ob- 
servance, between those who keep consecrated and 
holy fire, and those who do not keep such fires, i. e, 
between Brahmins, and the othe/olasses ; it being by 
the former only that the Ilomam, with holy ' 

texts from the Veda, can properly be performed as 
was held in the case of the Kaja of Nobkigsen, by tlio 
Supreme Court at Bengal, in which, the ^en (5hief 
Justice^^* delivered an elabomte judgment, conforma- 
bly with what had already been considered in a prior 
one, that had arisen some few years preceding, in the 
family of the Baja of Tanjore ; wherein Sir Willian) 
J ones was consulted by the then Governor-General of 
India,f‘> upon a reference fiom the Madras Govem- 
ijaeht/®^ The other classes, and particularly the Sudra, 
^pon this, and other like occasions, perform an imi 
tatiou of it, with texts from the Puranas/®^ And, 
even with regard to Brahmins, admitting their cou- 
oeptiou in favour of its spiritual benefit, it by no 
means fdllQWs that it is essential to the efficacy ot 
the rite, for ciril purposes ; but the contrary is to 
be inferred and the conclusion is, that its va- 
lidity, for these, consists generally in the consent 


(1) Post, Append to rh. IV. p 8S. — R 

( 2 ) 3 Uig. 1 iO — Post, Append, to eh IV. p. 83*-— 109 — C. 
O) Sir John Anstruthor, 

Lord Feigninonth 

Ci) Notes of Ca>os at i\r vol. i p 7>. Ed 1S27 
(h> Post, Append, to (h IV. p hs.— K 
[ 7 ) 1 Piu; 2ih, 2f)t 
AJpini, ( Ii IX IhS 
Post VppMid Inti* L\ ]» lit K 

I 
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of the necessary parties, the adopter having at the 
.time no male issue, and the child to be received being 
within the legal age, and not being either an only or 
the eldest son of the ^ver ; the prescribed ceremonies 
not being essential: Not that an unlawful adoption is 
to be maintained ; but that a lawful one, actually made, 
is not to be set aside,for any informality thatmay have 
atiSended its solemnization. 

IV. “ When (says Jagannatha)**^ he who lias pro- 
created a son gives him to another, and the child, so 
"given, is bom again by the rites of initiation, then 
"his relation to the giver ceases, and a relation to the 
"adopter commences.” — Adoption being a substitu- 
tion for a son begotten ; its effect is, by transfeiring 
the adopted from his own family, to constitute hint 
son to the adopter, with a consequent exchange* of 
rights and duties,^*^ Of these^ the principal are the 
right of succession to the adopter on the one hand, 
with the correlative duty of performing for him his 
last obsequies, on the other. Tlie right attaches to 
the entire property of the adopter, real and personal 
and, in the form under consideration, (the Dattaca,) 

(1) Post, Append, to ch. TV p. I'it, 130, 178 —C. 

(2) 3 Dig. 149, TSO- 
IS) Menu, di IX. 142. 

Ddit. Mm. sect, vi. 8 — Datt. Chandr. sect ii. 19 

Mr. Sttthcriftnd's Syaops. p. 219, and ITotos. 

Srinath Senna «. Ibdhaknnt; Beng. Eep. ante 1805, p 16. 
'(4) Dutnaraen Sing v.Buckshee Sing; Beng.Itep.anto.lSOS,n. 22. 

Knllean Sing t>. Kirpa Sing; Id. p. 10.--3 Dig. 164, 185. 

(5) KuUeon Sing ». Kirpa Sing; Bong. Bep. auto 1805, p. 10 
[(e) The legality of an adoption cannot Im (dialleoged by one who bee ooneented 
to the adoption.— PWori StUl Setmudrala Ifaidu v. ftaniA hoMnnamn. 

The Statute of I.imitatiun>fti>plipito«nitsin<itiintei1 to ohnilongo en n(lo]itiiiii 
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it operates lineally and collaterally whicb> in s(»]|)e 
other forms^ is not the case ; aa appears on reference 
to the enumeration and distincticm of sons by different 
authorities/*’ Admitting that one excluded from in* 
heritiog by any of the establishdl ^nsesef ^s^ualifi- 
catiou may novertheless it seems agreed that 

a boy so adopted, can never, by virtue of such adop- 
tion, inherit, where the claim to do so can only be made 
through the adopter/^’ and that h^ is entitled to 
maintenance only/®^ The right of inheritfng afso, in 
general, is subject to the existence of a son born at the 
time of, or subsequent to the adoption. According to 
Jaggannatha,^*'’ it makes no difference, whether the son 
of the body be born before or after ; in either case he 
assigns to the adopted, on the death of the adopter, 
a tliird of the property, as his share. « In the latter 
case, participation is the rule, according to all the au- 
thorities; but, while the old law continued, distin- 
guishing between different sets of sons, his claim was 
subject to the set to which he belonged; for, if 
he was of tho exceptionable class, his right, in the . 
case supposed, was to no more than a maintenance 
a distinction, tllat may be now pretty much dis- 

( l) Menu, ch. IX. 168, 169.-Jiin. Vnh. ch X. 8. 

Mit. on Inh. ch. T xi. 30, 31. • 

Mr. Sutherland’s Synopsis, p. 219,-<^and note \x p 2^7 
3 Dig, 272, 273. 

Shamohander v, Nanayni Dibeh; Bong. iuop. 1807, p 1 
Post, Append, to ch, lY. p. 116. 

<2) 3 Dig. 160, et Boq. — Post, Append, to eh lY p 1 IH 

(3) Ante, p. 77* 

M) Note iv. p. 222 to Mr. Sutherland’s Sytiopsi*^ • 

f (5) Datt. Chandr. sect. vi. 1. 

(()) 3, Dig. 290, 292. See, howeror, Datt, Ghandr sa t ^ ' 

, (7) Datt. Mim. sect, nx, — Datt* Chandr. sect v. 19 \t } 

Jun. Yah ch. X. 7, 9, 13 —Mil, on Tnh ch. 1 xi ^6 
{ Dir 17").-^^atya>nna. Id 179. 
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regarded, ov«ry description of subsidiary son being, in 
the present age, generally speaking, reduced to the 
son given. Whether, ‘however, the share, with regard 
to him, be a'thii*d, or n fourth only, is, among conflict- 
ing* opinions, and ^rious readings, left uncortain,^’’ 
subject to the adjustment of the difference by reference 
to the personal qualified of the claimant ; a criterion 
of title, not unfrequeutly advanced in the Hindu law ; 
to ]>e ascertained, however, with more ease and 
certainty by th6 members of a family, than in a court of 
justice.**''"'' Among the Sudras, in the same event, the 
aftcr-bom .sou and the adopted share equally the 
pareittal estate. N either is the change that takes place 
on adoption in the relation of the adopted, in all cases, 
absolute. If, in consequence of a special agreement 
tor the purpose between the two families, or otherwise, 
the adopted, mbeconting the son of another, does hot 
cease to belong, as before, to his natural parefits, he 
will perform obsequies, and succeed to both, — to his 
natural, as well as to his adopting ones ; as ho will also 
do, failing male issue on the part of his natural father, 
whether from the adopted, whowasparted with, having 

been his only son, or from the subseqnent death of 

• 

ll) Catyayauo, Odtt CKdiuir ho»*i. v IG — 3 Di” IT'J. 

Dovala, 3 Dig 154 —Jim. VhU. ch 7, ly 
Vayis^ta, Datl. Mim snet v 40. — x I 
Dntt. Chandr soct. v 3 7 ID. --Mit on fiih rh L xi 
Note xxii. (p. 228) to Mr SaUierlau<l’a ISynopyiy 
Diiya Or.^ Sau^mha, cU VJ C 23^ cl ye({ 

^ccoi-Uiug to the practice in thu south of ladiu, wlti're tiieio cm-cIh 
logit iiniilc ist'UC urU'i'>]KiL'u tlie yimio ot the adopted m saul to l)e a 
iourtli. 0 

'JJ Dtttt Chaiidr si'ct v. 32 

3 Dig. 181, 182, 24S, 2ID, 273 27h, 280.-l>o*rt, p 1 11. lD3 

\{a) In Sonthern India tho sh^TO of sn adoptetl son is one*fovirth of tliat of <i son 
1 ora tv the adoiited father after adoption. —AiyarH, Jduppanar v. Ndadatdu 
Amui^aL - J. Kepoits of M id. High Court, p 46-] 
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Huch as reinained/^^ I a any of these oase9,tl]« adopted 
beoonics.son ofiwo fathers, or, as he is called^ Dwffa' 
vnushyayanfi — a tern diverted from its <mgmal 

n^eaning, to signify any adopted sou, refruning, with 
his acquired relation to his adopting father, bis con- 
nexion with his natural ^no;‘*^ * in which case, he 
cannot marry in either family ; as, in tho ordinary 
one, he cannot marry among his adoptive, but may 
one of his natural relations,^** if not related withiji Ihe 
ju’oJubited degrees of kin. AccordiAg as this double 
filial connexion is consequential, or the result of agree- 
ment, the adopted is nitya, oraa-nt<ya, acomplete, or 
iucoinploto IJivyanuushyai/ana ihoxigh, by Some, 
this distinction is made to depend upon tho adoption 
taking place before, or afterthe performance of tonsure, 
in tho family of the adopted ; the effect, in the latter 
case, whore the adopted is from a different tribe,' 
(f/otiVjJ being, that the adoption, so far from bein'g 
])ermauent from generation to generation, continues 
during the life of tlio adopted only ; liis son, if ho 
bavo'ono, returniiig to tho natural family of bis 
father, .hi tho case of simple, absolute adoption, 

every righi and obligation being varied, the adopted 

• 

(0 l^tiiibtod })y 3Ir Siithorlaud, referring to the opinion of Subhadiiii, 
coiiimeutiiiproii § 32 eh. 1 ofMit on. luh., whui'e hesoys onlyju thm 
ca!»e, '• tLc cfuulitlcatiuuof Uio adopted bod, tn jur/wm ej'eqvtal 
Hliould remain,” bntno nioro —Mil. on lull, ob 1 soct, xi 32, note. 

(•2) Poat, Jippend to eb JV p 118,203. 

O) Mil. on lull, ob I. x I and note ^Aubc, p 80? 

(1) Datt MlnOi sect, vi 47 

Datt Chaudr. soot. li. tO.— Id. seot. iv. 7. — Qu tuition ; et Md. 

• Siitherlaiid’b sSynophis, p, 219. • 

(5) Mr. Sutherland'^ Synopsis, p. 250. 

^fi) Post, Append, to ob. IV. p. 120, ot aeq. 

\ia) On this point see Wottamalee Awhury v. 3fun(talvm alias Ctmahm nnH 
ofAfr#.- -Dec. of H IT 1859, page 81, where this foim of adoption in s-iid not to 
be recogui/cd i>i the pienoiit ngr, .uid noto (a) Auto, | 
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aaoceeding to frights ot al>egotten son, oeas^a tobe 
liable fbr tbe 4ebta of bia natund &tber> so far as auch 
aa obligati<m t^tacbes, independent of asaeto^^’ By 
the lawn o/ Solon, whioh introduced adoptkm into 
Qreec^ toe adopted/^by begetting a son, and leaving 
him in his place, might rfi&nquish the adoptive, and 
resujfne his station in his own family. But a Hindu 
adeptom is permanent, unless in toe instance that has 
been'^uded to of an a-nitya DwyamttsSvjfuyatM ; nor 
can toe adopted be deprived of its advantages for any 
cause; or upon any pretence, tliat would not forfeit to 
a son begotten his natural right to inherit.**’ Should 
it have devolved upon a widow to adopt, her husband’.s 
estate descending to her on his death, adoption subse- 
quent divests her succession, like the case of a posthu- 
mous child.**’ On the other hand, and upon the same 
l^tinciple of toe adopted representing thoi^hout the 
legally begotten son, upon his death unmarried, and 
without issue, having survived his adopting father, the 
widow of the latter, if living, would succeed as legal 
mother to the adopted. The property in him by adop- 
tion wouldnotgo tohisnatural relations, his connexion 
with whom, as it regards inheritance, being by that 
means extipet.'*’ 


Such are toe principal points, with toe rules and 


(T) Post, Append to oh IV. p. 124, 126. C.— Note to 1 Dig. 266. 
(9) Posti Append* to oh. IV. p. lOJ, and p* 129. £. and 13 — C 

(3) Po 3 t> Append* to oh* IV. p* 127^ C. 

(4) Bait. Mim* sect* yi. 8, et seq* 
Mt.BijyaDibehe-Mt.niipooniaDibeh; Beng*Bop*180C,p Sl^ 
Postf Append* to ch. IV. p. 123. 

iindSubramaniya MxtdtUi Y. FarvuU Ammal -Deo U p ‘^6% | 
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reasoning ’Upon thorn, in the law of adepi&Mt. A few 
of them were disoosseH, hi the ease that hras before the 
court of the Beci^rder ofMadree eomeyeam but 
frem comparatively imperfect materials. The public 
were not then possessed of theeX.t6iMnveiillbntta^on on 
thesubject, contained inMr. (Pcde^ooWs trmiSlations 
on the law of Inheritance ;<***i!ior of the treatises on 
Adoption since translated by his nephew, Mr. Suther- 
land — to Wy nothing of Uie MSS>tnat^;riak/that 
came subsequently to the hands of the author ; and 
which have contributed so largely to every chapter of 
this work. • 

In the court which replaced that of the Becorder, 
(the Supreme Court of the samesettlement,)a question 
arose in 1812, as to the competency, at the present 
day, of adoption by purchase constituting theCWto, 

or eighth subsidiary, accordingto Menu’s enumeration^ 
— considered by all the northern authorities to be for- 
bidden in the present age, though allowed by the an- 
cient law,andsaid to be in use still in Southern India; 
but of which no evidence Vas offered on the trial, auffi- 
cient to establish it on the ground of usage whUe 
the highest authorities to the southward, as w^ as in 
other parts of Indio, seemed to have long restricted 
adoption in general to that which takes place by gift. 
The question was not determined, the Action having . 
been compromised ; but it give rise to a discussion 

(1) Yeerapermali Pillay v, Nakrain FiUay | l)ote8 of CaM ftt Madras 

• vol. 1 , p. 78. Sd. 1887 ' 

(2) The Daya Bhaga of JimntaTahana, adad the Kitaoshata. 

(3) Tho Dattaoa Mimanaa, and Dattaoa Chandrioa. 

(4) Post, Append to oh. IV p. I4t. ^ 

[(a) Ants, p CO.l 
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too closely coimeoted witU the subject of these pftges, 

and much too instructive, not to* be added to them. It 
* 

will, accordingly, be found in the Appendix.<*^ Of the 
various other modes, now also more or less obsolete^ a 
separate account is inserted in the Appendix, sufficient- 
ly minute (it is hoped) ^to answer the purposes for 
which it professes to be subjoined namely, those of 

illustration,, and curiosity. 

< • 

V.tAsto the practice among other nations, instances 

occur among the Mahomedans in India, but they arc 

of a spurious kind, resulting from their intermixture 

with the Hindus, not warranted by the Koran. The 

term, as used in the New Testament, (vioswa,) i> 

applied ^iritudUy, adoption not forming a part of the 

law among the Jews, though it existed, in a certain 

degree, with the Hebrews ; and may have been more 

or less prevalent throughout the East.‘®^ 

Among the Athenians, any citizen could adopt, not 
having at the time a legitimate son An aftor-bom 
son, and a previously adopted one, became, co-heirs. 
Distress led the natural parent to part with his child, 
who, by the transfer, ceased to belong to his own fa- 
mily, except as to rights derived from or through hiq 
mother, wilh whom his relation continued in full force 

(1) Id* p. lS6tol93; and boo Gooroovummal and anofclior v 

Mooncasamy; Notefl of Cases at Madras, vol i p 61 
Ed 1827* 

(2) Foot, Append to ch. IV* p. 194 to 317 

On the sulvjoot of adoption generally, soo the opinpon of nine 
Rasims, in 3 Bombay B* p 93. 

Cxon ch. XV V 3, and note lu MtUiiSod Kp to the Bonitin 
ch VllI \ 17 hod M’f' 
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On die othet hand, adopted into a new one, he could 
dot himself adopt ; Helegatus, non^potuit delegare: 
neither could he devise away what be had ^acquired by 
adoption. Though irremovable by the adopter, niileSs 
forweightyrcasou8tobeallowedby4)helaw,thca^opted 
could always quit the famJJy, into which he had been 
received ; and return to his own, upon leaving behind 
him in the former a legitimate son. A doptipn prevailed 
among, but was not restricted to relations ; fgir the 
Athenians, in indigent circumstances, were in the pi^c- 
tice, for money, of adopting wealthy foreigners, who, 
on their part, courted adoption, as it made them citi- 
zens ; — and, though the selection of a child of tender 
age was competent, it was an argument for preferring 
an adult, that his qualities might be known. Adop- 
tion among them was apt to be deferred ; and the 
appointment of an heir by will, in default of issme, 
amounted to one. It is remarkable that the ceremony 
was attested, as among the Hindus, by the presence 
of relations, friends, and neighbours ; and that the 
custom itsblf had for its object, as with them, not 
only the preservation of families, (against the extinc- 
,tion of which the Archon was by public and common 
law commanded, if necessary, to provide^) but the 
due celehrcUion also of the funeml rites gf the adopter, 
and his ancestors; — the desigpa of the appointment* 
by the last occupier of an estate, being expressed .to 
* be, to have a son, ^‘who might perform holy rites at 
his tomb, preserve his race, and, by transmit ting his 
“ name to a perpetual chain of sxiccessors, confer on 

14 
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“ him a kind of iniinortality,’^*^ — Thk aj^ears every 
where in the epeeohes of Isseas ; from which principal * 
ly, as translated by Sir William Jones, the above sum- 
mary has been extracted. , 


From Greece, th'e practi'*e found its way, through 
the Decemvirs, to Rome < the end and conditions of it 
there are expla-ined by Cicero, in his speech for the 
restitution of his Palatine House, in which he Has 
occasion to arraign, and question the adoption of 
Olodius, by showing, in opposition to it, in all its par- 
ticulars, (to transcribe the account given by Middle- 
ton, that the solo end of adoption, which the law 
acknowledged, was to supply the want of children, 
by borrowingthem, asit were, from other families ; — 
" that it was an essential requisite of it, that he who 
" adopted should have no children of his own, nor be 
»< in condition to have any ; — that the parties concem- 
** ed should be obliged to appear before the priests, in 
" order to sonify their consent, the cause of the adop- 
** tidn, the drcumstanoes of the families interested in 
it, and the nature of their religious rites ; so that the 
priests might judge of the whole, and see that there 
** was no fraud nor deceit in it, nor any dishonour to 
**any family or person concerned.” 

• 

To recur to its prevalence in Greece ; — ^the intro- 
duction of it into Athens, with the rest of his laws, 
replacing tho8» of Draco, is attributed to Solon ; who, 
in the early part ofhislife, being engagedin commerce, 
travelled, not only upon that account, but for instrhc- 


(1] t Commentary on p. 193. 

(2) Life of Cicero, wt. Ti. vol i. p. 358. Svo. edit, 1819. 
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tiou also in the laws and usages of other nations. 
Wheire then, it may be asiked, did he leam the practice 
of adoption ? In other words, caa it be doubted but 
that it was imported by him, mediately orihimediately, 
from India ? Of his travels, too little is known; n*ot to 
admit the possibility of their having extended so far. 
That ho was in Crete, and Egypt, is recorded ; and, if 
Sir William Jones’s conjecture be maintainable, that 
Minos and Menu were the same person,^’'' the problem 
is solved, and the conclusion inevitable. That the cor- 
respondence of the institutioninallitsmain particulars, 
as it prevailed in the three countries of India, Greece, 
and Italy, was the result of communication, and not a 
coincidence, is inferable, eonsidoring that adoption, 
like inheritance, is an af&ir poskivi juris, instead of 
depending upon tliose fundamental add universal 
principles, which, animating the breasts, and influenc- 
ing the conduct of mankind in general, produce, jn 
various Subjects of familiar intercourse, an identity of 
rule ; flowing, not from convention, but from the 
nature of things, from our common ideas of right and 
wrong, from (if it may be so said) our almost innate 
propensities and conceptions. 

With us, the practice can be traced, if at ail, only 
in the condition, notunfrequently imposed by wills on 
devisees, to take the name of fdie testator ; which, as 
already intimated, according to the law as itwasunder* 
stood in Athens, constituted a virtual adoption. . 

(1) Freileu^e to his translation of Mdnu, ix. 

By the author of a Key to the Ohronology of the Hindus,** 
a work written with the very best intentions^ he is 
identifled with the prophet * 
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.ON SLAVERY/-^ 

HaVino noticed Slaves, ,aa entering into the composi- 
tion of a Hindu family/*’ the subject finds its place 
here, follovring that of Sons. That it belongs to this 
wor^, results ftpm their being classed by the Hindu 
law with land ; capable of being transmitted by In- 
heritance, or transferred by Contract. I n this view, it 
U proposed to investigate in the present chapter. First, 
the origin of slavery among the Hindus ; Secondly, 
how far it is defeasible ; Thirdly, the dominion of the 
master, or owner, while it continues, over the property 
and person -of his slave. 

1 . To begin with its origin. It belongs not to this 
i^ork to reprobate, as it deserves, the existence of 
slavery, by exposing and expatiating upon its horrors, 
necessary, or natural ; the topic having been rendered 
trite, through the exertions of those, who have, in our 
own country and day, by thbir Christian 'eloquence, 
effected so much toward the extinction of the iniqui- 
tous <mj^c,aud(it is to be hoped also) jjrqpo’f yin them. 
And were the task to be here attempted, it wore vain 
with reference to India, unless the legislature could, 
with prudence, as well as propriety, interpose,, to do 

(1) Ante, p. 6*2. 

T<4> Pr Aei y. of teot. 2, Civil itad CrimiiuJ Courts are forbidden from 
enforcing any ngbts arising out of sn alleged property in the person and series 
of another as a tdare ; sect. 1 prohibits the sale of a idave in satisfaction of % 
decr«*e or a revenue demand ; seet 3 secures to him his right, equel^F * frer 
Hian, to property acquired or deri^^ ; and sect 4 renders penal any oflcnce 
s gainst h<^m 'which, if done to a free man, would W penal, { 
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away entirely^ witlun the limits of its soYerei§^ty> so 
great &n abuse. Down to 1816, no case had arisen at 
Madras, to tij the questi(^ ; and, though, ^hat was 
said so long ago as the time of oar Elizabeth, is, in a 
legal sense, as referable to ourselves, happil}^ thie, 
namely, “ that the air of "England.is too pure for a 
slave to breathe in,” it is not so, in a political sense, 
with regard to India ; the latter having beenin alltiipe, 
and essentially, a despotic cotmtry. Accordingly, •that 
slavery obtains in it was, with all his dislike of the 
thing, and, however reluctantly, admitted by Sir Wih 
liam J ones, in one of hisbeautiful charges to the Grand 
Jury of Calcutta, (already alluded to, commenting 
on the case of the death of a slave girl, beaten by her 
master ; in his discourse upon which, it is perhaps to 
be* wished, that an exalted zeal for the rights and 
happiness of his species, may not have led him 
to present top favourable a view of the condition, 
as it exists among the Hindus, in point of lam ; 
— tod high wrought a picture of it, in point of 
misery, ns represented^ by him, with reference to 
that town in pi'actice. As contrasted with Sir Wil- 
liam Jones’s, the following succinct description, by 
Mr. Colebrooke, specifies, with accuracy, itj origin, 
at the same time that it establifshes itSi .existence. 
'' Slavery (says that learned junst)^*^ is fully re- 
“ cognized in the Hindu law ; and * the various 
" modes by which a person becomes a slhve, .are 
enumeratedin passages whichwillbefound quolSedin 


( 1 ^ Deliver^ June 10, 1786. Sea hi# Worki. 
1 2 ) Post, Append, to ch. V. p. 821. 
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“ Jfkgann&tWs Digest/” comprehending capture in 
" war, yolnntary submission to it fo/t divers causes ; 
“ involux^tary, as in payment of debt, or by ^ay of 
** punishment ; birth, or offspring of a fomale sUw ; 
“ and’ gift, sale, or other transfer by a former owner.” 
The tmthorities alluded to for the severed sorts, accord- 
ing to their origin, are ^enu and Nareda, of whom 
thp fmm^er enumerates soven, the latter fifteen ; the 
latter enumeration, however extended, with reference 
principal!^ to the occasions of emancipation, being 
considered to be in effect, included in the former/*^ 
Refer^g to the latter, as being the most detailed, six 
out of the fifteen are by transfer, or derivative, which 
suppose pre-existing titles. Such are, the slave bom 
of a female one in the house of her master, which 
supposes the slavery of the mother ; the slave bought, 
received in donation, inherited, pledged by his owner, 
or won from another at play. Admitting slaves to bo 
property, as much as cattle,^*’ (a nocessmy concession, 
constituting the great objection to the existence of 
slavery,) thatpotrttMtscg'uiiwr rcni/’cwi,'** and tiiat they 
descend, and may be transferred, (whatever may be 
thought of the unfeeling levity of making them astako 
at play,) ^nnot be denied. Such, in gdneral, is their 
state in ouf Western colonies, secured to purchasers 
and proprietors, by British Acts of Parliament ; a con- 
dition of thiugs, which, in tho progress of avent*^ seems 


(1^ SDig 924, m 

Dm Grama Sangraha, eh* XII* sect. i. 3, et seq. 
(2) 2 Dig. 280. 

(5) Yajnyawaloya, 1 Dig. US.-— Id Ui 
Catyayana,ld. 161. 
rt) • Ddti. Mim. ch. IV t 7J>f at vq. 
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likely to cure itsClf ; extreme evil, by meane hdvwrer 
deplorable, often generating its own remedy, llie 
question remains, as to the original title, how this is 
created ?— Accordiugto J U8tinian,by two means only ; 
xiz.fjure gentium, by captivity in wfur, and, jfMrc*cm7i, 
by contract; — ^titles thatha^ been satisfactorily shown 
to be untenable upon principle but this to little 
purpose, where the inquiry is, as to a fact of positive 
law. With regard to slavery, as arising from^ captivity 
in war, deep-rooted in the practice of ancient nations, 
the texts of Menu and Nareda concurring, the Hindu 
Digest records the speech of one barbarian king to 
another, who had been recently vanquished by him, , 
exemplifying, in a striking manner, the commutation 
of death for servitude. ** Fool, (says the conqueror to 
“ his captive,) if thou desirest life, hear from me the 
conditions : thou must declare before a select assem- 
“ bly, and in the presence of the multitude, * I am thy 
“ slave.’ On these terms I will grant thee life.”**]^ 
If, un^er the Roman law, the title was only where one 
sold himself to another, according to the Hindu law', 
he who sells may give ; nor is the sale or gift to be 
necessarily the act of him who is the object of the trans- 
fer, a right oftmnsfer following the right of property.**^ 
Gift, and contract, therelbre, by ethers as well as 
by the individual, are established titlei^ in daily use, 
particularly during famine, to which India is subject ; ' 
and of slaves so transferred, persons, varying with 

• 

(1) Blaokst. Comm. toI. i. p, 12th edit. 

(2) 2 Dig. ch. VII. 91. 

(3) PoBt. Apjw^nd. to ch V p. 284 
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the eex, &re appointed for the examination/*’ In the 
Appendix, judicial inetanoes are given of the practice 
at Broach> oneoftheZillastations^iuiderthepresidency 
ofBombay/*’ — It had thesanctipnofSirWiiliam JoAes 
in his Wn person, as he tells his audience in his chai^ 
at Calcutta ; where, according to the saogie authority, 
the sale of slaves was, in his time, as extensive and no- 
torious, as t^at of any other commodity. And, though 
thafeminent person professed tolook upon those, which 
he possessed,in the same light with other servants, eAd- 
ing, that, whenever they should be old enough to com- 
prehend the difference of the terms, ho should certain- 
ly tell them so, whereby he vindicated the humanity of 
his amiable churacter ; the point is, whether, upon a 
return to a Habeas Corptts, stating either a purchase or 
a gift, according to the usage of the country, and cbn- 
sonantly with the authority of Menu and Nareda, he 
ttould have taken upon himself to have released .*'*^ — 
Where the slavery isfora limited time, as theplec^e for 
the payment of a debt, or in consideration of mainte- 
nance, (beingiwoof the instances enumerat^d'by N are- 
da,) the stipalation, creating it, is rather in the nature 
a contract for servioe/as contradistinguished from 
slavery ; which may be so jast,that those bound by it 
seed! to be improperly called slaves the only badge 

of their riav^ry being, the obligation they may be 
* under, of performing servile work. That children than 

• 

(1) Tiyay^waloja, 2 Dig. 310. — Nareda, Id. 315. 

(2) Poat, Append, to oh. V. p. 224 to 298. 

(8) Vida Ante, p. 68. 

(4t Nareda, 2 Dig. 222. 



Chap. 5.] ON SI^AVEBV. 112 

in tho times of distress, may readily be believed. Of 
this description was s'iated to have been a lai^e pre-* 
portion of the boat loads, retbrred to by Sir William 
Jones, as coming contitiually down the (iangos,^for 
sale at Calontta ; but that titles, so ongiiiating,* could 
not stand for an instant e.vpoHuve in a court of justice, 
need scarcely be added ; abhorrent as the Hindu law 
is (equally with any other whatever,) of force awd 
fraud.^^ To this place is referable the instance already 
alluded to under another head,'*’ of adoption by pnr- 
eJutse, where ado[»tion failing, wliethcr from defect of 
tho prescribed ceremonies, or other cause, a condition, 
not in contemplation of tlic pai tics, eusuot>. Tho child 
selected, not being able to i-eturu to his own family, his 
coimcxion with which is extinguished, and equally in- 
capable of belonging, in tho intended capacity of a son, 
to the one to which he ha-, been so trauoforred, sup-* 
posing the adoption not to bo legal, he is said to be- 
come the slave of tho adopter. Such L tho rea- 
soning ; and, admitting tho conclu-sion, Avhicli, how- 
ever, is disputed, the /auk of children, so becom- 
ing slaves, through failure in the requisites of adop- 
tion, has been assigned in the most favourablo class, 
that of slaves ^maintained in consideration of servieo 
who are entitled to their inimediaro relea.se, or are 
frequently stolen for tho purpose of biingsold, othep 

(1) Kareda, 2 Dig 2)0 .-Meitn. oU. VIH 106, lOS. 

Post, Append, to eh V p. 226 

(2) Auto, ch IV. p lOJ — Append to ch. V p. 281 
(3; 3 Dig 184, etseq. 226, 2^7,261 

Dati Mim sect iv. 22i 36, 3VI, 40, 46» 

Post, Append to ch V, p 221 
( 4 ) Mit. OU lull, note to eh 1. sect xi 13* 

Mr. Sutherland’s Synops. p. 217 1 and note xjL to Id. p» 23$* 
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relinquisbiag the maintenance, f*’ Thin is an instanoe 
in which slavery, if it legally ensues, may he said to 
resuU ; but tlie same consequence does not follow, 
where the failure proceeds from the birth of a son* to 
the adopting &rther, subsequent to the adoption, as 
has already appeared.'®’ Another special one is, where 
a man cohabits with, and much more where he marries 
the slave girl of another, whereby he becomes the 
slave of her owner; or, in the language of the law, 
“ a slave ‘for the sake of his bride.”^®^ The converse of 


which holds ; since, if a free woman marry a slave, she 
becomes the property of her husband's master. But 
the female slave of one, marrying the male slave of 
another, remains tho slave of her owner, — marriage 
not altering tho property in her, unless consented to 
by her master ; in which case it operates as a transfer 
of her, as slave, to her husband’s master.^*' Slavery for 
this cause is considered as ranging under the head of 
gift, the party, in either case, acquiescing in the cou- 
setjuence.^®’ It will be seen, in a subsequent chkpter/*^ 
that, upon a man’s becoming a religious deyoteo, thus 
abdicating secular concerns, his property is divisible 
among his 'sons, by a sort of anticipated inheritance, 
as though he were dead ; which he is,nn effect, in law, 
Vpon thel^sumption of such an order, respect may be 


(1) Post, Append, p. 333.— *0. Qu. tnmen ; et rid 8. Pig. 331, 

(3) Ante, p. 98. 

(3) Nareda. 3 Pig. ?2S — VpJhaepati, id. 338. 

• Catyayana, Id. 3o4 

(4) Catyayaua, with the Commentary, 3 Pig* 353, 

Paya Grama Satigraha, cb. XII. 7, et seq. ' 

(5) 8 Pig 230, 

(8) Post, oh. IX. p. ISS. 
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etitertein fbr the act, where it is seen tn be sinneKt 
Fotaposfacy ^om it, thie Hindu law makes no alloW‘ 
ance ; it operates as an exclusion fVom inheritance, 
and, with reference to two of tho superior classes^ 'vaz.> 
the Cshntrya and Vaisya, fts a cause of servitude, — 
apostates, in either of these two classes, becoming, by 
their apostacy, slaves to any master, as may happen by 
ngroemont ; and eventually to the king, as ^ome at^ne- 
^mentfor their offence with this peculiarity, *lhat 
they may be slaves in the inverse order of tho classes, 
that is, to luastors of a class inferior to their pwn ; 
contrary to the general rnlo. Which is against such a 
degradation in fJavery, as it Ins been seen to be in 
marriage. Hence it appears, that slavery is not con* 
fined to the class of tho Sudra. The Brahmin, that 
highly ‘privilege order,is indeed exempt from it ; who 
therefore, if he apostatize, is to be banished being 
(says Qaesha) first caused by the King to be Z'tocjnted 
hp the feet of Were a Brahmin even willing to 

become a slave, though, u^lh regard to the individual, 
volenti non ft injUria, yet, upon general principles, it 
wouldbo the duty of tho State, feeling the indignity, to 
interpose to prevent him.^®’ But neither can* he be re- 

(1) Pobt, ch. VIT. p« 1 16, [and note,] * 

(3) Karddn, 2 Big 221. — Cafcyayana, Id. 227, 229. 

(3) Nareda, 2 Dig 263 — Catyayana, Id. 254. — Aute,ch. ll.p; 38^. 

(4>) Catyayana, 2 Dig. 227. * 

(5) 2 Big. 237. — Acooiding to the Vaysahara Mjwkhaj t^ie 
offondci; is to have liis forehead branded with a heated plate 
of irozl, haring the feet of a dog engravbd itpoii it. 

(6) 2 big. 265. 
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gularly employed in the perfonnanco of servile acts, or 
impure work, incomp itible with the dignity of his 
order which, however, it seems, is not compromised 
by sweeping a temple, or accepting alms ; and, with 
reforefice to which, he is even cKhortod “ to make no 
“ provision for the morrow.’*^*' Tho remaining cause 
of slavery to he noticed, is that of the non-payment of 
a jino, for which (according to the commentary of 
Menu) the pa^'ty is liable to loss of liberty, till it be 
acquitted, upon the coramou piinciple of (juiuon luit 
in cnimeurK h'ut in cot'i ore ; though extended in its 
operation, beyond what we are accut,tomcd to. Here 
again theBiahuiin has his privilege ; tho other orders, 
Avhen unable to pay a fine, being doomed to discharge 
it by their labour ; bat, “ a priest (says Menu) shall 
“ discharge it by little and little.”^*' (.)f the various 
causes of slavery among the Hindus, thus enuiborat- 
ed, oiiginatmg in cajitivity, in gift, in contract, or in 
punishment, theono considered to be tho vilest,i8 where 
one kUh the sole ground, (captivity except- 

ed,) according to the civil l?iw ; but the^H-indu law 
makes a reserve, where such sak is for a religious pur- 
pose ; of which an instance is recorded oi'IIeriickaiidra, 
si, celebrated monarch, who, having already divested 
himself of* hia entire property, in favour of tho holy 
sage Fiabamitm,bccametl)o slave of a Clmidala, (one 


(1) Meiiti,ch IT to -ch. Till 102. 

‘ (2) Meutt, c)i. IT i), (it stq — Odlyayana, 2. Big. 256. • 

V istuia, Dig 26/ See as to this oi d«r, howerw, Poit, p, 810. 
(3) Menu, ch. TIIL 415 -2 Dig 229. 

(i) Menu, oh. I£. 229.-2 Dig. 229.— 1 Id. m * 

(fr) Mareda, 2 Dig. 281, 
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of the veiy lowest tribes,) fbr ttie payment of a 
sacrificial fee.^^’ 


2. As to its defettSibleness. — Of the slave born, of 
th6se acquired by purchase, by gift, or by inheritance, 
the servitude is permanent^and hereditary, releasable 
by emancipation, or death only, the latter not being by 
the act of the slave ; for, where it is, the suicide, ac- 
cording to the religious notions of theNatives, remains 
the slaveof the samemasterin another birth a Ifincy, 
that may serve to illustrate his hopeless condition in 
this life, from which, as it appears, ho can by no means 
of his o-wn escape. To this, however, there is an ex- 
ception, where the life of the master, being in imminent 
peril, is saved by his slave ] but with this qualification, 
that, to render such service a title to release, the exer- 
tidh for the purpose must have been at the risk of the 
slaveys own ; for otherwise, it would be but in course, 
that he should do every thing in his power to save his 
master’s being in danger.^*^ Another exception is, 
where the owner, cohabiting with his slave gift, she 
bears him % son, he not having at the time any other, 
legitimate or adapted; in which case, she and her issue 
are enfranchised — and a humane provision denies 
to him, except in distress, the right to dispose of his 
female slave to another, she resisting the sale ; unless 
she have forfeited the benefit of it by h e^ viciousness/*’ 


(I) 2 nig 232 

s(2) 2 Dig 232 — PoBtf p 155. 

(3) Narodih 2 Dig ^41 — Yajnyawaloya, id. 246. 

(4) Catyajana, 2 Dig 247. 

Vid t&i. Datt Ifim. sect iv 75, et 8e<l 

(5) C7atyayana» 2 Dig 258, 269. 
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1* is to be observed, however, that, in support of these 
propositions, the Southern Pundits, whohavebeen con- 
sulted upon them, have no otlier authorities to referto, 
than those furnished by Jagannatha, which are prinei- 
pally applicable to the Bengal provinces ; independent 
of which, it may be a questibn, whether, in the case of 
purchase, gift, or inheritance, the permanency of the 
slayoiy so cieated, may not depend on the original con- 
dition of the pfl-rticular slave, as having been one 
beyond redemption, or not : so as to resolve itself into 
the proposition, that the slave by birth is the only irro- 
deomaplo one. Of the rest, the slavery is, by various 
means, defeasible, independent of the will of the 
o vvner ; the captive taken in war,the slave won at play 
and the one «e{/'-given, being redeemable, on finding 
a substitute.^' With regard to the slave for a stipu- 
lated time, he ceases to bo so, on the term of his servi- 
tude expiring and he, whom love has enchained in 
a double captivity, becomes free again by discontinu- 
ing hi« commerce, and withdrawing from the object of 
his passion.'®' For the remaining ones, whose bonds 
are not permanent, they may recover their freedom by 
payment, whore their ser\'itude is foi a debt, or fine ; 
by compensation, whore it has been for maintenance.'*’ 
Foi^ though the gains of a slave, while he continues 
so, vest in his owner ; yet, if he be incapable by other 
means of property applicable to his redemption, he 


(Vf Nareda, 2 Dig 246 — Bara Craina Saugrdba, eli. XIl. seed: ii. 

(2) Nareda, 2 Djg 245. — ^Id p, 239 ♦ 

(3) Naieda, 2 Dig 247. ^ 

(4) Yajayawalcya, 2 Dig 245 — Karoda, 2 Dfg;* Si3, t4i 
App^ io oh V p 225 to 22S •*- C 



0« SLAr&RY 


Chap. 6.3 


na 


may at all events be redeemed by the aid of fri«ids.<‘> 
The slave pledged for debt remains the property of 
his original owner, redeemable tiU the tin>e for pay- 
nient be passed, when the pvoi)erty is altered, beeom* 
ing vested in the mortgagee, in the nature of ndlave 
bought ; and, as such, irredeemable, if the title pledged 
was an absolute one/®’ "While the servitude continues, 
a slave quitting his owner may be reclaimed and a 
text of Menu, confined indeed to the Sudra, is cohsi- 
dered as wari-anting the position, thdt a slave, oman< 
dpated by his master, received by another, and eman- 
cipated by him, may be re-seized by his former ow ner ; 
but this would be contrary to principle ; and the fairer 
construction of it is the obvious one, that bis emnnd- 
pation leaves him still a Sudra, liable of course to all 
the duties of his class, being essentially servile.'*’ The 
form of manumission is, by the master taking a pot of 
water from his shoulder, and breaking it with appro- 
priate eeremouios ; upon whicli the slave becomes 
free.'*' • 


U. *A b to the dominion of the master ; first, the 
propert^^ of the slave; it iscertainthatthe latter can ac- 
quire only for the benefit of his master; possessing his 
person, ho possesses every thing that can relate to it ; 
nor can the slave have any pi’operty, that he can call 
his own, but by his master’s consent.'*^' Secondly, 
with regaid to hisjper&'o?^; that the ov ner has the sam^ 


(1) Catyayowa, 2 Dig 253. — Colebi on Obligations, p. 232 

(2) Koreda, 2 Dig 2i6 — Poet, Append to cli V. p» 226.— C. ^ 
•(8) Nareda, 2Dig 237 — Post, Append to cb Y. p. 229.— C ’ 

<4) Menu, YIIL 413, 4U —2 Dig. 2J2, 238 
(6) Naioda, 2 Dig 248. 

(6) Menu, VIII 416, 417 — Natoda, 2 Dig 287, 240. 

I Dig. 16,— C4*tya7ana, 2 Id. 253* * 
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power of correcting bis slave, that belongs to a master 
over bis servant, is implied, for he is one of the most 
abject kind ; and a runaway slave is I'eclaimable.*^* 
But, if a slave pledged refuse to work, complaint should 
be mede to las owner, who must assign the pledgee 
another; suchslave,whiloipthe possession of thelattei’, 
not being liable to be beaten by him/*' That the 
master has power over his slave’s life, no where ap- 
pears ; and here, construing " servant,” in the text 
citeH from Menu, to comprehend slave, that great 
legislator and Sir William Jones are agreed that, in 
the exercise of such power over him, as by law he has, 
it is at his peril, if it be immoderate, according to the 
consequences that may ensue/*' But, with the ex- 
ception stated, it is competent to him to compel him 
by force, not being excessive, to do whatever work 
he orders him to perform ; in which consists mainly 
the difference between a slave and a servant/*'- 


* (1) Nareda, 2 Dig 2S7. — Aute« p. 116, 

(2) Catjayana, 1 Dig. 153, and Comment. 

Menu, 2 Dig. 209.— Sir W. Jones’ Charge, June IQ, 4785, 
(I) Nareda, 2 Dig. 222. — ^Yriha&pati, Id. 223, 
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ON INllBl^TANCl. 

HAviNa, iu the pi*ecedmg chapters, discussed, at a 
length sufficiently proportioned (it is hqped) to their 
importance, a variety of subjects, aU, in the p^mary 
view of them, distinct from those of InhtriUmce and 
(hntractfii becomes time now to enter upon the former 
of these two ; in doing which, it is to be remembered 
tliat the Hindus are a patriarchal people, many 
families often living together as one ; connected in 
blood, and united in interests ; with various relative 
dependents, to be provided for out of the aggregate 
fundj but subject always to separation, as well as to 
the exclusion of any one or more, from participation 
in the inheritance, for causes to be hereafter enume- 
mted- 

The ipheritance having descended, such union of in- 
ierests, aiftong families living together, and carrying 
on their transactions in common, constitutes coparce- 
mry, to which survivorship attaches, differing in this 
particular from coparcenary with us, and resembling 
rather jointenan(^ ; so that, on the death of a Hindu 
parcener, the succession to his rights, with excepting 
of property separately acquired by him, vests in the 
ot);ier remaining members, — ^his sons, if he leave any, 
> representing him as to his undivided rights, while the 
females of his family continue to depend on the aggre- 
gate fund, tin a partition takes place, which may 
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never iiappcn. But according to the Uiw, as it prevails 
in Bengal, where an undivided coparcener dies, leav- 
ing a childless widow ; his share does not vest in the 
Sttrvivii^ parceners, but descends to his widow, as his 
heir whereat^ tho Mitacshara I'estricts her right of 
inheriting to the case of, her husband so dying sepa- 
rated ; allowing her, whore ho dies undivided, a main- 
tenance only/*’ In every other case, universally, 
surviviorship takes place, the remaining coparceners 
continuing to administer and enjoy the undivided pro- 
perty, as will appear in the chapter on Partition. In 
the present, the Vlth, will be detailed succession to 
property, by Inheritance ; to be followed, in the VI Ith, 
with an account of the disabilities that exclude from ; 
in the Vlllth, of the charges, to which it is liable : 
and, in the IXth, of the whole subject oipa/rtition 
reserving for the Xth, Succession to a widovf, with 
other matters connected with the state of widowhood. 
These five chapters may be considered as exhibiting, 
in its fullest extent, though by way of outline only, 
the Hindu law of Inheritance. To these vijill be sub- 
joined,for reasons to be assigned, a chapter (the Xlth) 
on the Testamentary power ; engrafted, as it has been 
by the King’s Courts, on the native law of Succession, 
notwithstanding tfie fact conceded, that a Will is a 
•mode of disposing of pi'operty, unknown to tike Hindu 

(1) Jim. Vah. ch. XI. sect. L 7, 14f» 46, and notes. 

Bang. Bep. ante 1805, p. 80, 48, 63, 91. * 

(8) Mit. on Inh. ch. II. sect. i. 20, aOte. — Id. 81, note. 

Bong. Bop. ante 1805, p. 16, 29, 66. 

Bombay Bep. p. 241. 

Bat see upon this point, Append- to ch. YIII. p 297 — E 
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lawJ’^ Aftei* whicli, it will remain only to discuss in 
a concluding one, (tfie Xllth,) the law of coatraets : 
being the second of the two great subjects, specially 
I’aserved by the Boyal Charters, to be adjudicjited 
upon by their own law, in all cases of the kind, arising 
in the King’s Courts, betwepn native and native. 

To begin with the subject of the present chapter. 
So intimate by the Hindu law is the connexion be- 
tween the two subjects of paiiition in the* life t>fthe 
father, and itJieritance upon his death, that they may 
bo said almost to blend ; since, not only upon his de- 
mise, but upon his renunciation of worldly concerns, 
with a view to the ending his days in devotion, or, 
after such anabsence fromhisfamily as may justify the 
inference that, if not in fact dead,^*' he has abdicated 
liis teinporal rights,'"* the lattef, i.e„ inheritance, in ef- 
fect, by anticipation, as it were, attaches ; as it does 
on l\i8 degradation for crime, uiiexpiated — the 
material diffcronco between them, as concerns the ob- 
jects, being, that, on partUionhy the father, he has a 
discretion \Wth regard to property of his acquirement, 
in contradistinctibn to what had descended, to divide it 
among his sons^insuch shares as they may respectively 
merit, or as circumstances may dictate, ex'ercising it 

always, not arbitrarily, or capriciously ; whereas wlia t- 

• 

(J) Note to 2 Dig 51 h 
(2) Post, p Ife*' 

( ») Post, p 18H 
(4) Post, p 181. 

[(a) Tlie pei^od of that lams thf piemniplioii of i% when, if tlie 

ahaeHteciH not above dO year* miib)|uig,he)aunlieaTd of for 20 > cmk, il bniwi on 

foil.>>CAis ami if abo^ e ftO forUa*'«i^ *^11 Man of llil faiv i 0^ ] 
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ever be the nature of that of which he dies possessed, 
he has, aecording to the doctrine of the MitaoshaA’a, no 
power to regulate the iuccession, which the upon 
his death, vests equally in all. 

Sons . — In the seiies, then, of a Hindu’s heirs, the 
first, in ordier, is his male issue, legitimately hom ; ox, 
in its default, its substitute and equivalent, a l^ally 
awpfed son' ; what constitutes for this purpose one 
legally born, or legally adopted, having already been 
shown, under the respective heads of Marriage^) and 
Adoption. By the ancient law, indeed, legitimacy, 
as weli with reference to birth, as to filiation, had com- 
paratively a very wide meaning. To what extent, in 
a strmter, or looser sense, it included sons mhstituttd, 
may be seen in the Appendix to a former chapter 
and, with regard to laswejif comprehended that of mar- 
riages, (not now in use,) in the direct order of the 
tribes, as well as of women espoused in any of the dis- 
approved forms of marriage ; such mixed and irregular 
progeny, though inferior in pretensions to the Ani'osa, 
or legitimate sem of a woman of tiie same- class with 
her husband, married in one of tlie ‘approved forms, 
being so far legally bom, as to be entiUed to succeed, 
in preferexfee to a subsidiary son, of whatever descrip- 
ion.**^ But all such marriages having been long since 
. forbidden,*** (howsoever they may in some parts of In- 
dia still occur,) and, as between issue of the body, and 

(1) Ante, ch. II. p. 34. 

(2) Ante. <di. IV. p. 71. 

(9) Port, Append, to oh. iV.'p. 212. 

{ 4 ) Note to Mit. on Inh. ch. I eect. xi. § 2, and Id. § 40. 

ir>) 3 Dig. IB!". 
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an adopted son, the law, as it rei^ects inheritance, 
making no di£^rence; except that the latter, being 
provided as a substitute, takes the entire estate only in 
delhult of the formet, the subject will be treated with 
reference to the former only, namely, to issue leg&lly 
begotten ; the applicatioirholding good in general to 
both alike. The collective tcAnen issue comprehending 
not only as many sons as a man may chance to leave 
behind him, but sons’ sons also, and thO’sons outlie 
latter, or great grandsons,^^) it may be*here remarked, 
that though, in former times, the eldest had his pri- 
vilege,*-’ the whole have, by the Hindu law, ever con- 
stituted but one heir;*®' like heirs in gaveUeindX}x the 
descent to females in default of heirs male, with us ; — 
and that the doctrine of representation obtaining in it, 
if the son have died in the lifetime of his father, leav- 
ing a son, and that son also die, leavii^ one,*and then 
the ginat grandfather die, the great grandson suc- 
ceeds, as his grandfather woOld have done, had he 
survived ; and, according to the Vaijayanii, (a com- 
mentary on Vishnu,) the right of representation, in 
all these pases, vests likewise in the widow but ac- 
cording to bther authorities, her claim, in such case, 
is to maintenance only, to be supplied her by her 
father-in-law, ^nd, on his death, by his heir.*^’ — ^But 
here, for a reason that wiU be presently given,**’ the 
right of lineal representation stops, unless there have 


(1) 

(S) 

( 5 ) 


Menii, ch«I!S[ 13^— Datt. Muu sect 1 . 18 
3 Dig, 63 

Poit, p. Idl. 

Post, Appexui tioch VI p 834 — C 
Poit, Append, to oh. VX. p. 284. — C 235 8 
PoBt,p. X23. 


[(a) Bnt if mob be the enitom of the country or family, an ehteit eon will 4uc 
eead to the entire 6ctaie-^(2 Mae. Prin. H L. 17) euoh onetom having the pre« 
cnptive force of law if prevalent during a long lucceeaion of ancestors Mor 
Ihg tit Inha ifffnrr, PI. 199.] 
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been an absence in distant country, in which case it 
extends beyond the fourth, as as the seventh de> 
gree sothat,suppo3ingtheintennediftte descendants 
tohavefailed, and asonof the great'grandson to survive 
at the death of the proprietor, he would not inherit, as 
he would with us» but the widow of the deceased, the 
nextinthe series, would sncceed in preference ; though, 
in the event of the ^^t grandson surviving his ances- 
tor, ^nd dying, the property so inherited by him would 
devolve up<ni Bis son, in consequence of its having 
vested in the father. Under the ancient law, the re- 
presentative differed, in one instance, from him whom 
he represented; in that, if begotten by his uncle, 
according to a practice subsisting in early times,<^’ he 
did not, though stMiding ih the place of an eldest son, 
succeed to the privileges of one, but was entitled to an 
equal share only with his co-heirs. But this, as most 
other anomalous modes of filiation, having, together 
with the rights of primogeniture, long since ceased, 
it is sufficient to have alluded to the circumstance ; 
and, for the sake of clearness, and to avoid confusion, 
referring to the appropriate chapter for whatever re- 
gards the adopted s<m/*’ wKat follows will proceed 
upon the supposition of the deceased having separated 
himself from, and become independent pf brothers, if 
he had any — in other words, of his having died di- 
vided, or otherwise sole owner of what property he 
possessed ; it being proposed to exhibit the succession 


^I) Yrihaspati^ 3 Dig. 188. 

(2) Ante, p. 88. 

(3) Menu, ch« IX. 120, 121. 

(4) Ante, oh. IV, p. 71. 

[(a)BjEecptliiilie oftieof regaUtiei, 

—Doc. of S.tJ. 1849, p 27,«iid i» 121.] 
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of heirs, coiumenciag with au only son, or a legal 
representative of him; which is the same thing ; in.the 
discussion of which, some comparison will incidentally 
occur, between the rules of inheritance according to 
the English law, &nd those that gpvern it amoilg the 
Hindus ; but os, among tSe latter, the distinction, as 
it prevails in ours, between real and personalproperty, 
does not for this purpose, in general, exist, both 
species being, with them, descendible to the Ihgal 
heirs, their law of inJi/eritance, including what, with 
us, forms the law of administration, embraces in this 
respect, a wider field ; comprehending every possiblo 
claimant on the property of a person deceased, as well 
as every description of property, of which, during his 
life, he was seized or possessed. On the other hand, 
as they apply to property, there is, in point of simpli- 
city, no comparison between the two codes ; though it 
may be sometimes difficult, in that of the Hindus, to 
distinguish between what it exacts, and what it re- 
commends, and expects only : as neither is it easy 
always to«extract, with correctness and certainty, amid 
the involved and.discordant reasdnings of commenta- 
tors on the subject, what the law upon any given point 
actually is, adverting moreover to the conflicting 
doctrine of difierent schools.^*^ To perform what 
would be requisite in these respects, eff^tually, as it 
would require the master-hand of a Jones, or a Cole- 
brooke ; so will it be but very insufficiently supplied 
Jby tile present imperfect Essay, at something like 


(1) Koie to Jim Vah ch XI lect. r 36 
Antfi, ob I p 15« 

(S) Ante, Prof p xztI 
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ntrangementaiiil elucidation. Meanwhile, lot the Eug- 
lish inqtsiretbe encouraged in his investigations by the 
assurance that, in pursuing thorn, he is relieved from 
much of the toil inherent in the' study of the corres- 
pondent branch un^^f his own laAr, as arising, witli 
reference to real property, Ifrom the division of inherit- 
ances intodifl^rent kinds, and the distinctionof estates, 
as regarding th'e quantity of interest taken in thorn, 
with tlie doctiiae of estates in expectancy ; the whole 
of which together has, in the progress of centuries, 
givm rise to a body of learning, in parts so nice and 
abstruse, and, upon the whole, so various andintrieate, 
as to have occasioned often despair in the study of it , 
a branch of learning, in* fact, to be acquired and re- 
tained, only by the most severe study, and uninter- 
rupted practice.— To return from this digression. 


Before the subject of the present chapter can be pro- 
perly understood, it is necessary to recollect the doc- 
trine already alluded to, in treating on adoption, con- 
stituting, as has beenobservedbySir^illiam Jones,^'’ 
the key, to the whole Indian law of inheritance, and 
resting, as with us, upon services to be performed by 
the heir ; — not, however, upon feodal ones to be ren- 
dered to % superior, but, hke frankalmoiffne with us, 
upon spiritual ones, to be conferred on the deceased, 
in extricating his spirit from its otherwise hopeless 
state, by a due discharge of his funeral rites.^* Innu- 
niesrable are the passages that have been coUected^ftom 
Hindu scripture, and heroic history, by writers on the 


[l) Not* to 8 lHg.> M. 

rwi. oh, £. ^Mt *9. 
SlMc 88. 88, 401. 5M.nl'- 
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law of the subject in question^ in which benefits de* 
rived by the father, or other ancestor, through the son, 
grandson, or great-grandson, are stated as reasons for 
preferable right of the lineal male heir, tc; a cer- 
tain extent, before any ot]^er claimant.^’ This facul- 
ty is, however foreign in reality to inheritance, the 
assumption of which (according to a learned writer) 
is to bo resorted to, in order to give consistency tp his 
rules and, how nicely the series of Tieirsds in gene-* 
ral adjusted, with reference to the degree of benefit 
which each is, in this way, supposed capable of pro- 
ducing, is worthy of remark; the son’s preferable right 
I’csting on his presenting the greatest number of bene- 
ficial otferings,^® while the same degree is attributable, 
in default of their respective fathers, to the grandson 
or 'great-grandson, that is, as far as the fourth in des- 
cent, but not toany ulterior representative ; — the fifth 
(says Menu)**^ not having any concern with the fune- 
ral caj:e ; which accounts for representation, for the 
purpose of inheritance, stopping with the great-grand- 
son ; whiley upon this principle, ministering equally 
to the peace of their departed ancestor, if (according 
to an authority already cited) he leave a son, and 
the son of another son, and the son’s son of a thud 
son, they take equal shares of his estate, becuvsc 


(1> JJenu.cb IX. 137. 

Mr 0olebrooko*8 Frefaoef p» 2^ to hU translation el the 
Treatiboa on the Hindu Law of Inb,exiianc6.”*«*be6 also 
Jim. Vah. ch. XI. sect* vi. 31. 33. 

(3) Jim* Yah. ch. IV. sect m. 36 

{i) Mena, ch. IX. 186. 187 Vah. ch. XI. acet* v. oi. 

DovalAi 3 10 
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tliey confei’ the benefit equally.^^^ This is the general, 
though itt)tthe sole and universal principle ; — ^payment 
of the deceased’s debtfis as well as ^eamess of kin/’’ or 
proxin)ity by birth, entering as conjoint consideva- 
tions/”-~the table of succei^on also, which, on ^ure 
of the groat-grandson, devolves on the wife, reverting, 
after some deviations, to the lineal kindred, but stop- 
pings at all events, with the seventh person, or in the 
sixth 'degree of ascent or descent/*’ — In what the 
rites alluded to consists, and by what operation this 
pious ofiSce of the heir is conceived likely to be effica- 
cious 'toward effecting the desired end, it does not 
belong to these pages to notice/’’ SufiScient be it 
here to state, that the right to inherit is connected 
with the power of benefiting; whence the title of the 
son begotten, before that of any other possible heir ; 
with the anxiety of every reflecting Hindu for male 
issue, — ^t(^ether with the law of adoption, as a substi- 
tute for it. Upon this ground, psMsages in bookfi, pur- 
porting that the succession to the estate, and the ri^t 
of performing obsequies, go together, have sbmetimes 
led to pretensions, founded upon the*^fii>ci only of such 
celebration ; which, however, are not tp be construed, 
as if the mere act of solemnizing the funeral rites could 


(1) Sir W Jtones *0 note to 3 Dig p 63, and note to Jim Vah chap 
XI 0eOlafl4>84,86,4O.-^Id sect vi 29 
<2) 8 Dig 501. 

. (3) 3 Dig 585, 583 
^4) Note to 8 Dig 62 — Menu, ch V 60 
Jim Tah eh XL sect, i 42, 

(5) See Notee to 3 Dig 460, 624 

Notes to seoti it. § 72, and sect. ti 35, of Dattaoa Mimanaa 
• Dnbma “cmOusfcamaof Peopleofindw XXVII , XXVIIT , and 

Asiat Re« toI tu p 263 
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give a title to the soccessiMi, but that the sucoeesor, 
being the nearest of kin.l^e mo8tcompeteat,Ui bound 
to their due performanoe for the deceased, to 'W^hese 
pjoperty he has sutceeded.^*^ 

The Hindu (a*8 will be seenyf has incohdte, dnd 
operative rights in the property of his father ; to which 
correspondent ones may be traced in the andent law 
of England. The question in the Hindu books i{^ as 
*0 their extent ; upon which different schools differ ; 
inheritance, according to the Bengal school, being 
defeasible in the lifetime of the father, by gift, or 
other alienation, including (according to wl^t has 
been established in the Bengal Courts) mil, to take 
effect after his death ; whereas, as he cannot by tile 
Hindu law, administ^d upon Hindu principles, 
intercept the inheritance by mil, sO, by that law, 
according to the doctrine of the Benares school, follow- 
ed as it is to the southward, is his j^ower of alienation 
ingeneral comparatively limited and restricted, as it whs 
formerly with us, till enlarged by successive statues.^ 
Universally, it may be. anticipated by partition , — 
voluntary on the part of the father, or without his 
consent^ if warranted by law ; and it may be bound by 
adverse possession in a stranger for twenty years.^*^ 
CJivilly, or naturally, the ancestor nlust be dead, before 

(1) Dutnaram Sing V. Buckgh«e Sing.; Btng. Bep antelSOS, 

p. 22. 9 

Post, Append, to ob. VI, p JJ36i 2il.— C. 

PoBt,oh.lZ.p.m. 

(8) Ante, p. 17 to 21. 

(4) Teinravraleia, 1 Dig. 135.— Yyaia andVribsspati, 8 Id. 118. 

Id. 41% and aee p. 115.— Ante, p. 82 ; ind Poet, Appiatd. to 

•ch. I. p. 26, 
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the inheritaace (in the proper sense of the term) can 
▼est/” the same distinction of heir apparent, and heir 
presumptive, obtaining in both codes, English and 
Hindu. Thus the heritable pretension of the son of 
a Hindu being immediate, is (apvatiband'ha ) — *'a 
“ heritage not liabl6 to obstruction answering with 
us to the heir apparent, whose right, if he outlive his 
ancestor, is indefeasible ; while that of remoter heirs, 
as df brothers, uncles, and others, is distinguished, as 
heir^Mableto obstruction, (sapratiband'ha,) by the in- 
tervening birth of near ones, so that their title is not 
apparent, but presumptive only.'*’ What constitutes 
a civi7*death will appear in a subsequent chapter. 
And as to a natural one, known or presumed, it is ob- 
servable here, that there are parts of India, where, if a 
man leave his native countrj^ to reside in another, his 
lands devolve upon the village in which they are situ- 
ated, unlesshe return witliin agiven number of years 
and the practice being common of going to Benares to 
die, and being ne^er more heard of, and long absence 
being considered by sages as equivalent to death,'<*’ the 
law has assigned various periods of absence, inferring 
the conclusion, according to the age of the person in 
question at the time of hisdeparture,'‘’Hhelowest being 
twelve years ;'®’ at the expimtion of whiph, without in- 
telligence nf him having been received, the heir is en- 


(1) . Mand«, S Wg. 474— 1 Id S78 

(2) Hit on Inh. oh. I. Boot. i. § 3. 

(8) PoBt, oh. XX. p. 185. 

(4) Append to Beport on the Terrifcoriee conquered from the Feishwa, 
by the Hon. Monntataart ElphinstonOi p. 18. 

(5) S Dig. 472. 

(6) 1 Pig. 866, 278. 

^ [{a) Ante, p. 282, note (ft.)J 
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titled to assume the succession ; keeping certain fasts, 
then burning an image of his ancestor made of Ottsa, 
and finally performing for him, in thb prescribed form,* 
his funeral rites/^^ • To this place may be referred the 
emargetnont of the rule, restricting the inheritance to 
the fourth in descent from the decided ; which must 
be construed as relating to residence in the same pro- 
vince : for, whore the heirs have been residing in a dis- 
tant country, the right continues to the seventh,^*' 

f 

Ill(^timato children are a charge upon t*he inherit- 
ance,'®^ but do not inherit by the Hindu, any more than 
by the English law, excepting in the Sudra class.<^^ 
Undcrthe old law, indeed, there were instances where, 
in the higher classes, such issue were eventually inhe- 
ritable ; as in that of theson of concealed birth, (' Gud- 
haja,) and in one description of the Pauner-bhava, or 
son of a twice-married woman. But these are now 
geneially obsolete the latter only occurring still in 
some instances in the fourth order in which illegi- 
timate continue to participate with legitimate sons, if 
there be any ; and, if there be none, nor daughters, 
nor daughtpi'’s sous, they are then not distinguish- 
able in point of inheritance from legitimate ones 


(1) Jan. Yah. ch. VIII.— 1 Dig. 227, 228.-3 Id. 450. 

Abiat. Ec 3 . vol. vii. p. 243. — Post, Afipcnd. to ch. Yl. p. 237. 

(2) Vrihaapati, 3 Dig. 441, 449,— Ante, p. 12 k 

(3) j^IonUf IX. 178, 179,-3 Dig. 143, 283, and rate, p. 67. 

(4) Post, Append, to ch. IV. p. 205 and 208. 

(5) Mohun Sing v. Chumun Bai; Beng. Biop. ante 1805, p. 80. 
(0) Mit. on Inh. oh, I. sect, xii.— 3 Dig. 143. 

• Datt. Mim. sect. ii. 26.-*-*Datt» Chandr* v, 29, ei seq. 

Ante, oh. III. p. 68. * 

!(«) Except in the caie of bastards, whose illegitimate sons inherit their fathers 
propoity.— v. Cb(vifi*or<im md omrfAfi*.- Doc. S. V 1810, i>* r»0 1 
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— <so regardless has the law been of the manners and 
habits of this namerott8> however inferior class. 

If the heir be a minor, a guardian shotdd be ap- 
poii)ted for him, to whom the care of his propei^ 
should be committed, till he is of a^e to tahe posses- 
sion of it himself. This, id the case of the Brahmin, 
may be upon his ending* his studentship, and return- 
ing from the house of his preceptor.**’ But, in ge- 
neral, minority .continues till the completion of the 
sixteenth year.**’ 

Such being the right of the son, tiie Hindu law of 
inheritance corresponds so far with our own, that pro- 
perty underit Uneally descends, and that the male issue 
takebeforethefemale ; with thisdifference, that, among 
the Hindus, the males in general take altogether, as 
do witii us the fbmales, — the claim of primogeniture, 
with them, having been at no time more than pa^ially 
allowed, and now no longer existing and with this 
pecuKarity also, m which it diflbrs from all other codes, 
that, in default of male issue, the widdw succeeds,**’ her 
place being assignedher, in every enumeration of heirs, 
next after sons, and before daughters ;**’ in considera- 
tion (as is said) of the assistimoe rendered by her 


(}) Mean, d>. Vin. S7. 

Thft BetnaoBra^ t Dig. 548« 

1 Id 2&8, and anie oh. HI. p. 72. 

(2) Aata« p. 72« [and note J 
(8) Fbat, p. 1)3. 

(4/ T^fnyawalcTa^ 8 Dig 487.— Derala^ Id. 474» explained, pf 482 
Yiahaii, Id« 489 ^-llCisra, Id. 686. 

« Jaga&natha, Id. 481 —Jim. Tah. oh. ICI. 8eot. !. 

Hit on lah. di. II. aect. i 89.— Itenti, dh. Ht 286. 

Bong. Kep. aAtd, 1805, p. 04 , ^ 

[(a) Bnt, exoept onderexoapHonal <Afommdatteei, a&etiltttteidoye ihaateiiant 
Sdxli^i^a&dtnuitee to the nlterto r. «»</ 

Dec. Mad. S. U. 1857, p 1 1 
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to he): httebud, in ^e performance of his rsligiotis 
duties.®’ , 


The IFi(f<m.*x>Whatever may have been said as to 
the* de{S:esBed state of the sex in the East nnd ujpon 
its gm^eral incompetence to inh^vit^*’ it must Ibe ad* 
mitted that a faithful whether daring the lijfe 

of her husband, or on his decease, is, by the Hindu 
law, an undoubted object of its care, if not of its un* 
qualified liberality. In what degree she is so^ has 
already in part appeared in the chapter on Utarriage,^*^ 
and will be farther considered under Charges <m tke^ In- 
heriktnce,^*' and in treating upon Widowhood.^^l She 
is conspicuously so in her right to inherit ; a right 
vested in her by marriage, to be perfected on the death 
of her husbahd, dying without leaving male issue.''’ 
Th» obtains universally, the deceased, at his death, 
having been separated from co-heirs.<*’ But, if he die 
a member of an undivided family, the consequence, 
with respect to the widow, varies,, according as the 
doctnpe of the Bengal or Benares school prevails, ae 
has been already stated.^”*^’ 

Her right, however, in any case, to take at all, as 
heir, has been contested, upon passages and texts ill 


(1) 8 Dig. 460 , 

(2) Jim. Vah. oh XI. sect ▼!. 8| 11, and nctea. 

8 Dig. Test ocooziii —Id. p 52^ 529, e 

(3) Ante, oh. II p. 31. 

(4) Post, oh. VIII, 

(5) Post, oh. X. 

(6) Jim. Veh. oh. XI. sect, i. 2, 6.— Hit. on Inh, oh It sect i. 39. 
Vrifaespati, 8 Dig. 458.-^rn<I(Z;ui Menu, 8 Dig. 478» 488. 

(7) Ante, p. 18t 

And Post, Append, to oh* VI. p. 23% 238, 260. 

[(a) But on herr«*inonriiigeshefoffeitssTidi light, snd the whole of her dsoeseed 
hushsnd*sp»^p«rt7lspsAiOhishestheir.«*«Aot3^. of 166%seo H.] 

[(5) In regsid to the law a# applioaHe to 8ohthein India.-* Vide Poet, Addsk- 
noM, tit. Tnh$tit^nce ] 
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imdei-stood, and upon arguments, carrying with them 
almost tlieir own refutation/^' Among other objec- 
tions to it, her dependant state has not been over- 
looked and her incompetency has been insisted 
upon, aa an inferei>ce from the religious use to which 
wealth is destined as^if this were its only use 
no t to mention the direc t answ er this argument receives, 
from the wife’s performance of religious ceremonies, in 
conjunctioin with her husband in his lifetime; wlicnce 
her appellation of as well as her celebration of 

acts after his <leatb, spiritually beneficial to him, only 
in a degree less than those performed by a son.*"' 
Passages postponing, if they do not omit her altogether 
in the order of heirs, must be construed, as applying 
to the case, where the deceased was an unseparated 
brother, whose estate, failing male iss\ie, vests in the 
surviving parceners ; — a point, upon which, as already 
intimated, the schools differ.*’' — 1 thas been moreover 
contended, that, at all events, her succession must 
depend upon amount ; so that, if the property be but 
small, it may be allowed ; but, if considerable, she is 
to be satisfied with maintenance ;* "-na criterion, obvi- 
ously of too arbitrary and uncertain a nature, to have 


(1 ) Jim. *Vah. oh. X T. sect. i. § 1 . 

(2) Mit. on lull. ch. TI. sect. i. § 

(3) Mit. ou Jnh. cIs. 11. ecct» i. § 14 . 

Toxt'ccccxiii. 3 Dig. 484, 317. 

Jim. Vah. cli. XL sect. vi. § 13. 

44) Mit on Inh. ch. 11. sect. i. § 22. 

(5) Not© to Jim. Vah. ch. XL sect. i. § 47 
Note to Mit. on Inb. ch. II* sect. i. $ 5, 20. 
«(6) Menu, IX. 28. — Jim. Yah. oh* XL soot. i. § 43. 
Auto, p. 121. 

IH) Mit. on Inh cli II i. § 31, 33. ;r>. 
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the effect of regulating a right. But, among all these 
spurious and repudiated doctrines, none has been more 
insisted upon, than that her right to inherit is insepa- 
rably connected wkh her appointment, by means of 
another, to raise up issue to her husband in* which 
case the son so produced^ and not the widow, would 
be heir ; a practice also whidi, while it prevailed, was 
reprobated ; and which, for a time that may be said 

to bo beyond memory, has been no longer in usp.* 

• 

Setting aside the above objections, as not*enti£led to 
regard, the right of the widow, to succeed as heir to 
her husband, in default of male issue, is subject to the 
single condition, of her having been faithfhl to him 
during coverture. An unchaste wife is excluded from 
the inheritance. But, nothing short of actual infide- 
lity in this respect disqualifies;— nor, the inheritance 
once vested in her, is it liable to be divested, unless 
for loss of caste,''*' unexpiated by penance, and unre- 
deemed by atonement. Prior to th© (Cali ) present 
age, while the practice prevailed, of contracting mar- 
riages in various tribes, rank and privilege among 
wives was r^ulated by class, she, among them, who 
was of the same class with her husband, having prece- 
dence, without regaixl to any other consideration.^*’ 
But, such license not now obtaining, where a man has 
left more widows than one, and no son by any, she 


(1) Mit. on lub. oh 11 sect i § 8, 10^ 11, 15, U 
Poat, Append to oh VI p. 239 ~S. 

(2) on Inb oh. II sect, i 30, 87. — 3 Dig. 479 
POib, Append, to ch* VII p 270, 872 ^C, 

(S) Jim. Yah oh XI Boot i 47 3 Dig. 484 

[(a) Thid diaqualifioation is lemoved by Aot XXI. of 1850 ; hut should the widow 
le-marry, the inhetitanoe passes at once to the next hen to her deceaned husband 
- Aot XV of 1866, see. ii,] • 

18 



187 


ON INHERmNCE. 


[Chap. 6 . 

who was first married, being the one who is consider* 
ed to haye been married from a sense of duty, sue* 
ceeds, in the first instance the others inheriting in 
their turn, as they survive,^®^ entitled, in the meaji* 
time^ to be maintained by the first ; ‘it being a princi- 
ple, that whoever takes the estate of the deceased, must 
maintain those whom he Was bound to support/*^'"^ It 
may be here noticed, that the widow has not the same 
domipion over property inherited by her from her 'hus- 
band, that *8116 has over* her Stridhaiia^ emphatically 
called “ woman's property as has already been seen 
in a former chapter as also, that the descent of the 
one and of tho other, is different ; as will appear in the 
chapter treating upon icidowhood}^'^ not to interrupt 
tho series of heirs, and course of inheritance, forming 
the proper subject of the present. — To proceed, there- 
foi'C, on the supposition of tho deceased having left 
neither issue male, nor Avidow, but daughters. 

Daughters. — Tlpe right of daxiyhters to succeed, in 
default of sons and widow, is not to be confounded with 
that of the appointed daughter, under the old law. 
That appointment was one of the many substitutions 
for a son ; and, by a fiction no longey subsisting, re- 
garded as one. The daughter under consideration 
takes as a principal in her own I’ight, in default of the 
widow, who' has precedence. The appointed daughter 

derived her title from the will and act of the father. 

. • 

^ (1) 8 Dig. 461, 486 — Ante^ob. H p. 66. 

(2) 8 Dig. 486 

(3^ 1 Dig 821. 

(4) Auto, db I p. 25 

(5) Post, oh X p 248 — Paya Crama Sangraha, oh. I. toot U 4 

l(u Th^ text Is supported by oases cited is the AoptatousCg tit. JnAcfUanef. But 
Mr T. L^Strange states, quoting Mit on Inh. 11. i.» that this la not the law in Bouthern 
tndtoi where the wives are on an eqiudtty, and Inherit iolntlv.^Man of Kd Taw, para 820*1 
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The daughter not appointed, but sucoeeding, derives 
here from the law, having regard to the general prin- 
ciple of conferring, at his obsequies, benefits on the de- 

Daughters, like sons, conferriDg.proportionafe bene- 
fits on the deceased, take in common ; but with this 
difference, that they succeed, not indiscriminately, but 
in order, as they are single, married, or widows ; .the 
single, though there should be but ong of that descrip- 
tion, taking the whole of the inheritance first, to the 
exclusion of the rest ‘of her sisters during her life. The 
single having enjoyed it, it vests next in the married 
ones, and finally in such as arc widows, with a proviso, 
in the instance of the married, that they be mothers of 
sons, dr likely to become so on the ground that 
daughters inherit, in right of the funeral relation to be 
presented by their sons ; while the son succeeds in his 
turn, as being the person to offer it.‘*^ This is analo- 
gous to thelaw,as applicable to theq^/>02nfe(f daughter, 
before th at substitution, with others of amore question- 
able kind, became obsolete;^^^ and it has the effect of ex- 
cluding ehijjdless widows. It is observable, however, 
thattheMitacsb|ira,sofarfromsanctioninganysuchpTo- 
viso, has, in express terms, controverted the notion, that 

(1) Menii, oh IX 130 — Jim. Yah. ch XI leofe ii I. ^ 

3 Dig. 592 — 697.*- Mit. on Inb. ch II. 5ect. ii. 

Vnhmipati, 8 Big 186 -*YiJnyawal(yB^ 467 
Yiahnn, 489 -^Nareda, 491. • 

V3) Jim Yah oh XI.eeot.ii.§l,4,12,23,Kote.^Hit.onInh.ch. II 2,8s 
Gadhadtir Senna v iijodhearam Cbowdry, Bong Eep. ante 1805, p. 6 
8 Big 48L-—Poet, Append to oh. VI, p. 289.<^8 • 

(8) Jim. Yah. 6h, XI. aeot xi { l7« 

a Big 493, at aea>^ 481 
(4) Menu, dh. IX* 189i 188* 

f(a) The banren nuinieil and aonlem widowed dangbten taking Imt Str Man.* 
of Hd Law. para. 329.] 
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women inheHt only through male issue/^^ Moreover, 
it is said, that, in Southern India, widows, if unendow- 
ed, inherit before married daughters endowed, and 
that, the Smriti Chandiica, commenting on the term, 
unendowed, specifically enumerates widows. Accord- 
ing to one opinion, not only the sons of daughters, but 
the daughters of daughters also inherit, in default of 
sons but this does not appear to have been sustain- 

ed : *on the other hand, where there are sons, their 
right of succession is postponed to that of other 
daughters of the deceased and, where such sons are 

numeaous, when they do take, they take per stirpes, 
and not per capitaS*^ Authorities, postponing stiU 
farther their right, have been denied;®^ but the«ucce8- 
sion in the descending line from the daughter proceeds 
no farther, the funeral cake stopping with the son 
which is an answer to the claim of the sonh son, 
grounded on the property having belonged to his 
father.^^ Neither, according to Jimuta YahanS, on 
failure of issue, does the inheritance, so descending on 
the daughter, go, like her Stridham, to hei>husband 
surviving her, but it goes to those who, would have suc- 
ceeded, had it never vested in sudi daughter but 


(1) Mit. on Inli. ob, TL sect. u. § 8.-8 Dig. 498. 691. 

Post, Append, to ch. VI. p. 239. — S. 

(2) Balambhatta, note to Mit. on Inh. ch. II, sect. ii. § 6. 

(8)» Jhn. Vali. ch. XI. sect, ii, § 23—25. 

t>aya Grama Sangraha, db. I. sect. iv. 

(4) 3 Dig. 601. 

(i) Balooa* Jim. Tah ch. XI. sect. ii. § 27. — ^Misrai 3 Dig. 635. 

(6) Jim. Yah. oh. XL sect. ii. § 2. 

(7) Compare 3 Dig. 502» with the Comment on NaredSi Id* 491. 

(8) Jim. Yah. ch. XI. scot. ii. § 30.— 3 Dig, 494, 497. 

Daya Cnmia Sangraha, oh. I. sect. iii. 
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tiae&eSog to tho Southern authoritiee^it elasse&sus StH- 
dhwna, and descends Accordingly* And, upon the same 
principle, the husband is precluded during her life 
from appropriating it, unless for the performance of 
some indispensablle duty, or under circumstances of 
extreme distress.**^ Whereas, the daughter’s own 
power oyer it is greater than that of the widow of the 
deceased, whose condition is essentially one of consi- 
derable restraint/*^ In default therefore of issue, Quit- 
ting the descending Une, the melancholy succession, as 
it has been called, takes place ; and the inheritance 
ascends. » 


Pa/rents . — 'Diefeudal abhorrence of succession from 
sonsto'parents, (hcsreditas minquam ascend>it,)'^^ upoh 
whatsoeyerreason founded,reyolts common minds,par- 
ticularly as it excludes the father, to whom by nature 
we are so bound ; for whose services and bounties the 
offspring is in general so indebted Peculiar, in its 
full extent, to pur own laws, with such as have been 
deduced from the same original, it may bo remarked 
that, with iKgard to the mother, it existed in the codes 
of J erusalem, of Athens, and of early Borne, the sex 
hayingbeene'^e^)rwhere,andatall times, comparatively 
restricted in the amount and ei\)oyment qf property ; 
but where, in England, feudal subtlety has not been 
allowed to prevail, namely, in tho distribution on 
the death of the owner of personal effects, the claims* 
in .question have had a considerate attention* paid 


(1) Hit. OD Inh* oh. H. seeli. zi. $ 31, et*80q.*~Aate, p. 27. 

(2) Post, oh. X. p. 244, 251, — 3 Dig. 465, et. seq. 

(3) Blwikst. Cotnm. rpl. ii. p. 211. Obitty’a Ed. 1326. ■ 
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to them; and justice and nature, in, this part 
OUT juri^dical arrangements, have been vindicated. 
In one particular, the Hindu law, according to the 
sentiments of some by whom it has been handed 
dovhi,*is at yariance with that of every other people, 
to whom we are accustomed to look, as to a standard 
for legislative wisdom*; in that, failing wife and 
issue, they represent the mother as succeeding first, 
and ^the father not till after her her prior title 
resting with so&.e,'*^ on the pains and merit of child- 
bearing ; with others,'®^ on the tanciful notion of her 
comparative propinquity to her issue, so as best to 
satisfy the rule of Menu, that to the nearest Sapinda, 
“ the inheritance belongs though, upon another 
principle, equallyfamiliaramongHindujurists, namely, 
that “ thq seed is preferable to the soil,”*^ the right, 
in this respect, would be rather with the father.^*^ 
Accordingly, respecting the pretensions of the mother, 
much difference of opinion prevails, as appears from a 
learned note by tlie translator of the Mitacshara 
assigning, in conformity withsome authorities, priority 
to the father ; with others, joint, co-ordi»iate participa- 
tion; and, alleging with a third set, the vagfie criterion, 
already alluded to,^*’ of relative respectability, in point 
ofpersonalqualifications,theonetothdlther.^"Another 


(1) Hit on Inli. ch 11. soot, iii 2 

(2) 8 Dig 805 

(3) *Mit. on Inli oh II sect iil 8. 

(4) Koto to Hit. OB Inh. ch II sect iii. 3 
(5^ Mena, oh. IX 86.-3 Dig 215, et seq. 

(6) Jim. Vah. oh. XI seot Id. sect ir. 8 

(7) Note to Hit on Inh oh.U sedt^iU 5. 

W Ante, p 99 —Poet, 193 

[(a) The Sadder Pundits efflim that in the asoending line the mother tahen 
More the father. -Htr Man. of Hd. Iaw, para 330 ] 
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Hea has haen that, on failure of the mother, ucot the 
father, but the paternal grandmother succeeds^ etclnd* 
ing the feither altogether, as the surer means of pre* 
8ei;ying the property in the same tribe; upon the 
gfound that, the father succeeding, the estate becofanes 
a paternal one, and, as such, may ’devolve as well on 
sons belonging to a mixed class, as on issue by a wife 
of his own : — whereas, if taken by the grandmother, 
it descends, as a maternal one, to persons of the ^tne 
class only, — namely, to her daughters and their re- 
presentatives/^^ Of .this solicitude to preserve the in- 
heritance in the tribe to which it had belonged, an 
early instance is exhibited, in the decree made in the 
case of the daughters of Zelophehad, of the tribe of 
Mancmeh ; upon whose death, without sons, it was 
settled, that they should succeed to their father’s land; 
but, for the reason given, that they, and others on 
whom’the inheritance should devolve under the like 
circumstances, should marry in their own tribe/*^ And 
the English lawyer may bo reminded by it of the pains 
taken,* so far as regards real property, to justify, upon 
feudal principles, a similar exclusion of the father 
from inheriting to his son, under our own code/*^ 
But, whatever Inay have been formerly the force 
of this arguma^il ns it respects Hindu fathers, there 
must have been an end of it, from the. time that 
marriages among them, with women of inferior classes, 
ceased to be l^;al.<*’ Although, between thp dif- 
ferent opinions, Jagannatha, commenting on the sub-’ 

(1) Hit on Inh oh 11. MCi ir. % nnd neio to Id oeot Hi 8. 

(8) NnmWs, XVII 1 , XXXVI 6 

(S) Sfil^okst Oomni p. 210^ 

(4) Ante, oh I p 4D. and 8 Pig 485 
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ject, professes neutrality, declaring that there is no cer-, 
tainty on the poinV^’ it is evident that the indiination 
of his judgment was in favour of the father, upon the 
ground that influences throughout the Hindu law^of 
inheritance, namely, his comparative efflcacy in per- 
forming obsequies to the deceased ; upon which ground, 
the son of the daughter’is preferred in succession, as 
well to both parents, as to the brother. Of a son 
dying childless, and leaving no widow. Menu, accord- 
ing to the'gloss of CulJuca Bhatta, says, " the father 
and mother shall take the estftte.^’^*^ This, accord- 
ing to Hindu reasoning, establishes in the father the 
right of prior enjoyment ; other versions of the same 
text, omitting the father, have been construed to sup- 
pose the father dead and, if the opposite views that 

have been taken of the question are resolvable into 
nothing more than different readings of tho text of 
Vishnu, each resting upon respected authority, reason 
ought to decide between them with Jagannatha, in 
favour of the father ; upon the principle, that, “^if two 
texts differ, reason, or that which it best supports, 
“ must in practice prevail, when the reasoh of the law 
“ can be shown.”^®’ That the father lakes first, is the 
doctrine of the Bengal school ; restit^ the subsequent 


(1) S Dig. 503. 

(2) Jim. YAh. cb. XI. sect. iii. § 3, 

(Sy Menu, <?h. IX. 217. 

(4) Mit. on Inb. ch. 11. fieoi. iii. § 2. 

Jim. Yah. ch. XL sect. iii. § 2. 

3 Dig. 603. — See alfio Menu, eb- IX. 185* 

(5) 3 Dig 489 —Jim. Yah. ch. XI. sect i. § 6, and note- 
id ch. XI. sect. iii. § 1. — 3 Dig. 527, et seq. 

^ Yainyawalcya, 3 Dig. W>5. 
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tide of the mother on her claims as having home the 
deceased; and nursed him in his in^<^. Step-mo> 
there, where they e:d8t,are excluded ;"^imd, in what- 
ever order the natural mother inherits, she is, lihedhe 
widow, taking as such,’*^ i^ratricted &om aliening the 
estate, unless for her necessary subsistence, or for pious 
purposes beneficial to the deceased ; and her power 
over it, even for these, is allowed but to a mod^ate 
extent.® 


Brotherg . — Had the property been the mother’s, in 
the Hindu sense “woman’s property,” it ‘would 
descend on her death to her daughters ; but, having 
been inherited by her from her son, it passes, accord; 
ing to the law as practised in Bengal, not to her heirs, 
but to his which, on failure of issuo male of the 
proprietor, of widow, issue female, and parents, are his 
brother or brothers: those of the whole being prefer- 
red to those of the half blood; i^hose of tlie half 
suci^eding only on failure, or in default of .those 
of the whole/*’ With regard to the brother in 
general, hm title rests on the benefits he confers, 
by .the offer of, oblations, in which the deceased 
owner of the proj^erty participates, and in presenting 

(1) <di. ik. 189.— Jim. Valk oh. XL Mob, ri. S, 4. 

Hit. OB IbIl oh. II. Met. ili. 8, ft. * 

Biihhnpirea H. « R. Boogon^l Beng. Hop. ontt 1805, p, 40. 
BubIbm IKbah if. Hirld^or lUi ; Id^p. 41 

Ryohimdoo Nmim Chowdfy w. Qooalohiuid, 0.# Bong. Reg. 1805, 
p. 46. 

DB^BGrAmo SoagmiiBr eb. ti. 5M1, vit 1 

(2) Poet, p. 247. 

(8) Ht. ByjB Diboh o. Mi X7iqE>oaniB B. ; Beng* Rep. 1808, p. 84. 

(4) Note to Jim, VBh. ^ XL eoet. if, 7. 

(5) Jhm Veil, bl JXMOiT. $1,8,9,11. 

MU. OQ InlL oK BL eeot. iT.«^8 1%. 506. 

Gudiuidiir SermB end another «. AjodheafBmChowdiy} Bong Rep. 
ante, 1805, p. 6 — Pa^a Crama SaBgrahB,oh. 1. lect t». 

19 
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others which the deceased was bound to ofiTer ; and in 


this rcs|»cct, ocfcupying his place/’* And as, between 
the whole and the Iialf Iftother, t^e fditner takes fitst, 
as presenting oblations to six' kncestors, which theUe- 
ceased was bound to offer, and tliree oblations, in 


which he participates : while the latter presents none 
to ^ancestors ; but presenting three in which the de- 
ceased participfites, he is superior to the nejdiew ; 
who, accordingly, though son of a brother of the 
whole blood, is postponed in succession to his uncle 
of the half,'**' — a preference nevertheless that has been 
censured/®* A distinction is glanced at, as vaiying 
the succession, according as the property in question 
happens to have been inherited, or acquired by the 
deceased, but it does not appear to be established/*’ 


aVejuAetes.— -The line of brothers being exhausted, 
their sons (or the<iiephews of the deceased, as already 
intimated) succeed, the whole being still prefenfed to 
the half-blood,^*’*"* — a son of an uterine brother con- 
fei'ring benefits on the mother of the deceased pro- 
prietor/'* To which is to be added, <tbat, unlike sons 
of daughters, they take pel' capita, iiqt claiming 
representatimis, tw if their fathers had had a vested 
interest in their brother's property, before their de- 
ceasoc; whereas the right only vested in them by the 
demise of the owner, their fathers being at the time 


(1) Jim Vah ch XI* sect ▼. §3.— (3) Jim. Vah. cIl. XI 8eotTi.4 1,3. 

Hit. on lull olu I geot. iv Hit. on Iub« ob II. sect, iv, § 7# ^ * 

(2) Jim Vah. ch. XI. aeot. ▼. $ 12. S Dig 6lS, 527 

(B) Note to Hit. onlnh ch 11. sec. Da^OmmaSanitgltayCh^ •eot.8 

iv 8. (8) S Dig. 510. 524-^Doya Crama 

(4) d Dig" 505. Sangraha, ch I gect. 0. 1 

[(a) And the undivided to the divided. — Btr. Han. of Ild lliw. p.'342 J 
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<load.^^‘ The suiui of iiephows, or gmnd'Uephews, 
next take ; but hero tho succession in the ng^ale line 
from the father direct stops, the great-grandson being 
too» distant m degree to present oblations and, 
failing heirs of the' father down to the gpreat-grahdsbn, 
the inheritance devolves on his daughter's son, in pre- 
ference to the uncle of the deceased ; as, failing male 
issue of the latter, it descends to his daughter’s son, 
in preference to his brother/*’ But tlie sister, b#ing, 
^ onaccountofher sox,no giver of oblations at periodical 
obsequies, is excluded ; as would be the case \yith the 
daughter, but that her right of succession, like tho 
wife’s, is provided for by an express 'text ;'*’--the ge- 
neral pnnciple being, that the sex is incompetent to 
inherit/®’ Such appears to be the law of the Bengal 
provinces ; but it is not to be taken as universal, 
opinions existing, that the term “brethren,” in tho 
enumeration of heirs, in the Mitaeshara, includes sis- 
tei’S; as ^'parents,” have been seen to do father and 
mother ; but they stand controverted Z®* Jagannatha 
also observipg that “ it is nowhere seen, that sisters 
** inherit the property of their brothers and, refer- 
ring to a text tliat gives colour to their pretensions, 

he adds, that it is suflSciently explained, “ as relating to 

• • 

(1) BedambUatU, note to Mit« ou liih. rh. M. !aoc*t. iv 7* 

Jim. Vtth. ch. XI. sect, vk ^ 7. -^Eciiu, f ’i. JX IN*. 

3 Dig. 626, S 27 , 

10) Jim. Vah. (h Xf. sv'ft. vi. § 8.--J Dig. «>27, 

11) Nute to Jim. Vnh. t-h. XI. bct-t* >i. 

• Auto, |). 161. 

Post, Appeud« to cU VI. p. 262 

(6'l Xote to Mil. ou Juli ell. il. § 1. 

Append, to VI p. H‘i. 24:.). t*. and 
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tJie«llotmentof suiadeqaatesamtodefraytheirnap' 
The sameobaerratioii aphUes to the claim 
of nieees.^*^ A sieter’e eon inherits in Bengal ; but not 
in the provinces that follow the Mitacshi^.^’^"^ • 

To 'this extent ^e law of inheritance is established 
with little variation, comprehending, as has been seen, 
the deceased’s family, and near relations, viz., his issue 
m^e and female ; his wife, who takes immediately in 
default of sons; his parents, brothers, nephews, and 
grand-nephews ; the competency to benefit him, in the 
solemnization of obsequies, at once forming the consi- < 
deration for, and the degree of it determining the order 
of succession — benefits conferred by the nearest of 
kin being regarded of more importance than those 
ofiTored by one more distantly allied — just as ability 
for personal service constituted the claim of heirship, 
among the feudal nations, including our own. And as, 
among them, together with the nations of antiqm'ty, 
the agnatic succession was in general preferred, so is 
it among the Hindus ; the instances, in which females 
are allowed to inherit, being deemed exceptions.^*’ 


Failing issue of the father, inheiitance continues to 
ascend upwards to the g;randfather, and g^eat-graud- 
fathcr, the grandmother and great-^ndmother, the 


(1) 3 Dig. 517, 22.— M«im, ok IX. 212. 

Ml Hunnoo v, Jeo Baaneei Beog. Rep. p. 8 

(a) Append, to oh. VI. p. 240,— S. 

(3) Eejohunder, K. C. v. Gocnlohund ; Beng. Bop. ante 1803, p. 16 

(4) Jim. Vub.'ch. XI. sect. vi. § 29. 31. 

(5) 3 Dig 526, 456. 

(R) Nutc to Jim. Vah. ch. XI. sect. vL 8 

Guogadutt Jba v» Sree Karain Bai ; Bang. Bep. 1812, p. 325^ 

Tlie text as af&msd by deeiiieiit of the late Snddor TJdalat and Madras ^ 
High' (*nurt (vide ADDMitDVH, tit. Inkeritance), but tha Pundits of the former 
deulaied that sister’s sons are in the line of heirs, quoting in support passages 
from the MitucNhara, Smriti Chandrica, and Baraswatt Vilasa ; on whiidi hourever 
the Court placed no reliance.— Vide Dee. Mad. B« V. 1858, p 211 : p 240 ] 
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Ia4)ter bding preferred in time, by tkoee who contend 
for the precedence, in succession of the mothpr before 
the father ; descending- idso downwards to their res* 
peetive issue, including daughters' sons, but .not 
daughters ; and with the same distinction thathas been 
already noticed, as between the whole and the half 
blood. But, in proportion as the claim becomes remote, 
it varies in particulars with different schools, and 
authors ; for the details of which, being beyond the 
scope of a work so general as the present, recourse 
must be had to the summary of Sricrishna Tercalan- 
cam,^'^ and especially to the two translated treatises on 
the subject, with the notes and remarks of their learned 
translator ; as well as to the “Digest," expressly on the 
law of “ Successions.”^*^ 

In default of natural kin, the series of heirs, in 
alltheH:lasse8,thatof tlieBm/mim excepted, terminates 
with the preceptor of the deceased, his pupil, his priest 
hired to perform sacrifices, OThisfellow-student, eachin 
his osder — and, finally, failing all these, the lawful 
heirs ofthe Oshatrya, V aisya, and Sudra, arelearuedand 
virtuousBrahmins;^*^®’ — adescription,however8pecial, 

(1) Post, p, 9&8.-^or a character of this aathor, seo Fref to Treatises 

on Inheritatioo» translatod by Afr. Colobrooke, p >1 

Post, Appead to ch VI. p. 246. 

(2) Jim Vah oh XI seob vi. to the end 

Reg^pitnlntion by Sricrishna Tercalanoa^.— Id p S2I,aud i\ppcnd 

to ch VI. p. 253. 

)(it. on Inh. ch II sect. v. and vi. 

3 Dig 525, 532 — Meuii, ch. IX 187. 

(3) Jim. Vah oh. XI. sect vi 21. 

Mib. on Inh. oh II. soct vii — 8 Dig. 533, 444, .“501 

(4) Jim. Vah. oh XI scot. vi. §27* — Alit on Inh ch. II. beet, vii. § ( 

• 3 Dig. 537 — Post, p SIO. 

Daya Crama Songraha, oh. I. sect. x. 27, et seq. 

[OiJ Ihe Privy Couneil have however declared that the property cschoatb to 
the Crown as any other propeity, on the principle of general law, that what 
becomes without an owner falls to ihe Ciewn^ «Wid that the matter la no( govciu 
cd by the Uimlu l»Hw. - Str. Man» of Hd« law, para, 359.1 
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yet too cotupreheusive to be cotosidtent witb tberight ot’ 
escheat, for tratit of heirs, in the king ; and, therefore, 
it has been narrowed, in construetion, to such as i^ide 
in tho same town or village.^*^ In ^e event of the es- 
tate of any bf these vesting by mheiitanoo in a Brah- 
min, as he, being such, cannot perform obsequies for 
one of an inferior tribe, the duty may be discharged 
by the substitution of any qualified person, equal in 
class* with the deceased : and, in all cases, where tho 
heir is under a disability, he must take the same course, 
paying the person employed for his service/*’ 

Failing all prec^ng claimants, tho property of any 
of the inferior classes vests, by escheat, in the king : 
who, as mth us, may be said to be, in this respect, 
ultimus haires and, as an incident, he is to cause 
obsequies to be performed for the deceased/*’ But the 
estate of a Brahmin descends eventually, and ultimate- 
ly, to Brahmins, or learned priests/^’ That it cannot 
be taken as an escheat by the king,^*-* “ This,(says 
“ Menu) is a fixed law.”^*’ For the king to take it 
under any circumstances, orforany purpose^ o£her than 
that of pi*otection, and preseiwation'for the rightful 
owner, would be sacrilege, equivalent to^that of appro- 

( 1 ) Jim. Yah. ch. jy. beet. vi. § 27. — Dig. j37. 

(2) 3 Dig. bib, 516. 

(J) Jim. Vab.^cli. XL sect. vi. § 

, •Mit. on liih. ch. II. sect. vH. § 0 

Vriluuipaii, 8 Dig. 588. 

( I k The Vibhuu Parana, 4.-3 Dig. 028. 

(5) Sanebd and Lichita, 8 Dig. 530.^1 Id. iO'J. 

Mit. on luh. eh. IL sect. vti. 5. 

Post, Append, to ch. VI. p. 2 and vbIp Post, 81^ 
ch IX, 

Ante, p UK note <".> 
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prmting wbat has been consecrated .to the gode/*’ 
Rather than it should so escheat, should there be none 
of the same dass competent to take it, (meaning pro- 
bahly, as before, in* the same town,) it is to be cast 
“ into the waters V***’ — n figurative declaration, 'doubt- 
less, never intended to be'literally and universally en- 
forced. 

As holy mendicants, and avowed devotees, such as 
hermits, ascetics,^^^ and professed Students of Iheo- 
logy,‘‘>in abdicating aH worldly ties, lose their title, as 
heirs to those, to whom they are by nature related,^®^ 
so is any property that they have, such as the hoard of 
Avild rice belonging to a hermit, the gourd, clout, and 
other similar effects of an ascetic, and the books, 
clothes, and the like, of a student,''’ transmissible, not 
according to the general law of inheritance, but among 
themselves, os with us in the case of corporations.^®^ Of 
suchsuccessionsan instance will be found in the Appen- 
dix,^’’, and several in the Bengal reports, referable to 
the religious order of Semyasis or Gosains; who, being 
restricted from marrying, and consequently precluded 
from leaving legitimate issue, are, on their death, suc- 
ceeded in thei( rights and possessions by their Chelas, 

(1) 3 Dig. 687. 

(S) Nareda, 1 Dig. 33S, 338.-3 Td 541. 

(8) Yanaprasta. 

(4) Yati, or Sanyasi. 

(5) Brahmachari. 

t6) Post, p. 164. 

(7) Note to Jim. Yah. ch. XI. sect ri. § 3C. 

(8) Jim< Vah. ch. XI. sect ti. 85«— Mit on Inh. cb. II. sect viii* 
3 Dig. 546 —Deya Ci*ama Sangraha, rh. I. sect. x. 85^ e| leq. 

(9) Post, Append, to cli VI p 248 
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or adopted piipiW^^ It may be added here, that lands 

endowed for religious purposes are not inheritable at 

all as private property, though the m&nagement of 

them, for their appre^riate object, passes by iifteidt* 

ance, subject to usage ; as in the case of many of the 

religious establishments in Bengal, where the superin* 

tendence is, by custom, on the death of the incumbent, 

elective by the neighbouring mohunts, or principals of 

otKeT rimilar ones.*® 

« 

Such 'by the Hindu law, the course of inheritance, 
where it is not obstructed by any cause of exclusion ; 
and subject, in all cases, to particular obligations and 
chaiges. These causes and incidents will constitute 
the subject of the two following chapters. 


[Note. — fo this diaptor, the Law of Inheritance is considered 
in its application to a divided familjr, t.e., to the heirs of a son who 
had separated from his coparceners and had become the sole owner 
of what he possessed* No mention is made of the descent of an un- 
married woman’s property, while that of a widow is treated of in a 
separate chapter, and information in reg^d to sneoession in an 
undivided fam^y is left to be gathered from the chapter on Par 
tition.”^^> The disposition of property on partition in a Other’s life- 
time tod inheritance npon his death, are in most respects identical, 
except, with this material difference in regard to self-acquired pro- 
perty, that the father has power, di,Ti8ion taking place during his 
Ufe-time, to apportion it among his sons at his disoretion, while 
after his death, it classes as ancestral, and is governed 1^ the same 
rules as such property.«^) But as succession in an undivided family 
differs in certain mpocts from that which prevails iu the case of 
properly held individually, it may not be inappropriate to snm- 

(1) Beng Rep 1806, p. 78, 92.-*- Id. 1807, p. 144. —Id. 1810, p 246.— 

Bombay B^* p 897. • 

(8) Elder widow of RiuahChniterSeinv. younger widow of dittos Beng. 

Rep 1807, pica. 

Karain Das v. Bindhabnn Das, Id. 1814, p. 461. 

Poet, Append, tooh. VI. p.260. Sir W. Jones 
^ Id toch.IXp. 869. 

[(e) Poft, chap X. p. 8S7 } [{h) Port, ohup. IX 176,} Ifr) Ante, p 122 
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'laarisse hero, convenience of reference, tbe line of heirfl to an 
undivided estate. It ia an follows r'-’The estimated sLare of each 
brother ve«^ts suocossively in lus aon*<, sons* sons, and sefna’ grand- 
sons, i n the case of indi vidn \\ property, P ailing these, the lapsed 
ahare vests equally in the surviving brothers. The great great- 
grandson of tbe (lemhierl brother won hi noi/ take it nnldbs kepi 
opened for him by tlie survival of his fathev or grandfather. From 
the brothers the lapsed share vest* in their male issne as far as 
tho great-grandson. After that it pastscs to the widow of the last 
survivor of any of these, the widow of those previously deraised^not 
participating, This is because on the death of the brother who 
first demised, the oidiro i»ro])crfcy vests in the surviving brother and 
so jmsses on to his \\ ido w. Should she rc-marry, her interest in tho 
pi’oj^erty will cease and deievnunAis if she were dead, and the next 
heirs of her deceased Imsband or other persons entitled to the pro* 
])City on her death succeed to the sainc/^1 Wlion there •may bo 
iinih* issue of the inidi\iilcd brolheis, the estate passes from one 
cousin to another to tlu' reiucdc st degree u hile remaining undivid- 
ed ; aiul oi\ all these tailing, the w idow of the last sur\ivor among 
iliem. li filially goes to the divided relatives in their ordcr.W) 

Any property n fenmlo, d>ing unmarried, may possess, goes to 
licr brolhcis and then to Jier mother and father If she have been 
betrothed, any nuptial presents she may liave received from her in- 
tended lni«iband, arc rctuinablo to Iiira, tlie^eharges on both sides 
being firet drdnotcd.t^) The property of a dancing girl passes to 
her female issue first and then to her male as in tliVease of other 
females, bi^ on failure of issue it goes to the pagoda to whicji she 
is attaohed.t/'^ Tho heirs of a prostitute ate her issue after her 
degradation. None^of her relatives who remain^ undegraded in 
caste, whether ofisping or other, inherit to herS^> 

In the pvovine * of ^Malabar, the MaroomnJcatai/ani Law prevails 
generally, according to whiclitheuihcrilanoe runs in flie female and 
not in the male lino : — thns aman’s property descends to his sisters, 
sisters* sons,Bisters’tls ughtcrs,sistors*daughtc s\s#nsanddaiyg;hterB ; 
mother, mother's sisters, their children; and to his tnatornal grand-* 
mother, her sisters and their children. Failing tlicse, it goes to the 
muu% disciple and fellon -student, mid then eaoheats. InCanara, 

• similar system of iuheiitant eobtains whichis termedA/ya Sanian, 


(«) Ptr. Man. of Hd. Iaw, par*. :t47.] 
(/>) IT. i olebrooke, p 2.il, 232.J 
(<) AH. XV. of 18 >f), c»eet. n } 

.(f/) Sli Mm. of lid Law, p^ia 347 1 


(e) Mit. on Tnh. Hi. II. scot ki. SO ] 
■(/)Mr. Man of Hd.1iaw,para.36VTe2.J 
(^/)rioc.of Mad. s U., nth Nov. 18441 
(hi hii of Hd fjiw.pnin. *^85iA4'J4.] 



CHAPTER Vll. 


ON DISABILITIES TO INHERIT. 

ExcijUsiok from inlieritaiice, with the Hindu, rests, 
fn general, upon the same principle with succession to 
it ; if e . , it is connected with the obsequies of the deceas- 
ed ; from iiheir incapacity to perform which, the 
excluded are incompetent^ hciis.^^^ The causes of it 
are sufficiently numerous ; defects both of body and 
mind, together with vice, constructive as well as actual, 
being attended with this effect ; and lastly, devotion 
to any of the religious orders. 

At first sight, it appears harsh to divest of their he- 
ritable rights, not only idiots and madmen, but the 
deaf, the dumb, and the blind, the lame, and the im- 
potent apd, certainly, disqualification, in * this 
respect, is extended, by the law in question, beyond 
what takes place in our own, or other codes ; 
hut when it is considered, how unfitted these in 
general are* for the ordinary intercourse of the 
world, and that they are, by the same law, anxious- 
ly secured in a ‘maintenance for life, chargeable 
upon those wjio replace them as heirs, the severity 
'of the enactment is not only in some degree abated, 

(1) Jim. Yah. ch. XL sect. vi. 31. • 

(2) Menu, cb. JX. 301, 203.-* Jim. Vab. ob. V. § 7, et scq. 

Mit. oa Inb* cb, 11. sect, x.— rZ)aja Grama Sangraba, ob. II. 

1 Bombay Bep. p. 411. 

(3) Baudbsyaioa^ 3 Dig 316,-3 Dig. 3. 
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but it even admits of comparison with our own insti- 
tutions. The idiot and lunatic are not indeed, with 
us, disinherited ; bttt in effect, their condition, while 
tlmir infirmity continues, differs but in name from that 
of the Hindu, alike destitute of season. Their pro- 
perty is, by the English law,^ vested in others, subject 
to their being maintained out of it ; which is precisely 
the condition of the Hindu, under similar circum- 
stances ; with this in his favour, that tho obligation of 
maintenance, on behalf of the excluded in general, is 
rendered as cogent as possible ; any failure in it beings 
not only a cause of disherison in those, by whmn it is 
withheld, but denounced moreover for punishment in 
another world thus, in the instance of persons, no’t 
only wretched and helpless, but, circumstanced as they 
are, peculiarly liable to be neglected, establishing it 
not as a civil merely, but as a solemn right. And it is 
only where these infirmities are cocyal with birth, that 
the disability attaches ; though Jagaunatha seems to 
make the case of the mad man an exception in this par- 
ticular and, of the impotent (who is also excluded) 
it is said by a sensible author, to be indifierent, whether 
he is na^ral(y so, or by castration.*®* The idiot is 
describedas one incapable of discriminating right from 
wrong, and insusceptible of instruction and various 
onuses are assigned for that madne.S'i which disquali 

(1) Monu, ch IX. 202. — Mit. on Jiih. ch. If sect. x. § 5.—^ Dig. 

• 320. 

(2) 5 Dig. 314. — Vid tamen Id. 304. 

(3) Balambhatta, note to Mit. on Inh. oli. IT. sect. x. § 1. 

Qu. tain, ot Yid. 3 Dig. 320. , 

(4) Mit. on Inh. cli. II. sect, x. § 2. —Jim, Vali ch. V. § 0. 
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The deaf, the dumb^ and the blind ave, with ua, 
severally;, as sucK, no way aftected in their rights ; but, 
if a man be born ile&tituto at ouco of *the power of 
hearing, speaking, and .seeing, the avenues of know- 
ledge thus shut up, and the requisites of a social being 
denied him, he is, by our. law, looked upon a.s aii idiot, 
and liable to be treated accordingly. And, upon the 
sam^ principle, the ground of their exclusion by the 
Hindu lavf is stated by one writer to be their want of 
initiation and investiture, arising from their unaptness 
for the I'equisite studies.*^^ By this law, j)rivation of 
any one of these faculties excludes from inheritance, 
as does lameness ; but it must be ent ire ; that is, the 
individual must be so lame, as not to be able to walk 
on either foot ; and so, as to his hands, he must be 
deprived of the use of both.^®’ To induce disinlierison 
with us, from bodily defect, the birth must be a mon- 
strous one ; for, however deformed, or deficient, if it 
have human shape, it may be heir. 


Butneitheraro those, by thelaw underconsideration, 
the only natural visitations pi oductive of this civil dis- 
ability. Believing, as we do, in the resurrection of the 
body, we remain ignorant as to the intermediate state 
of the soul after death, possessing in that particular no 
distinct revelation. But the Hindu conceives his at- 
tainment of supreme b]is.«t, in tlie reunion of his spirit 


(1) Mit. oil Inh. ch. IT sect. § 2. 

(2) Jim. Vah. ch. V. § 38. 

Cn' 3 Di«j 321, 322.— Jim Vali i-li V. § 10 
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with its author, to be subject to iununiemble transmi- 
grations, according tooircumstauces, and especially ac- 
cording to hisVonduct iii the present life — a notion, 
(however originating) thaiappearsto haveboen widely 
adopted in ancient times.'*^ Ilencp his tendenlcss to 
sentient beings of every description^ and reluctance to 
the shedding of blood ; with its habit, sanctioned by 
law, of attributing to delinquency, in a former state of 
existence, a great proportion of the physical infirmV-ies 
to wliich flesh is heir. Universal] v, tlio sin of the 
parent but too often manifests itself in the debility of 
the otlspring ; and the individual, in various •ways, 
feels in his frame the direct fruits oY Ins own vicious 
indulgonco, ' But, with the timid and KuporstitiouS 
Hindu, overlooking natural causes, maladies, if cx- 
tretne, are regarded as an expression of the divine dis- 
pleasure at vice and crime, indulged and perpetrated 
in a prior form ; wliich it remains for the actual suf- 
ferer to expiate, forfeiting in the meantime Ins suc- 
cession. “ Some evil-minded persons, (says Menu,) 

“ for sins»cojninitted in this life, and some for bad ac- 
“ .tions in a preceding state, sulier a morbid change in 
‘‘their bodies.”^*^ lioproducable to the extent of 

seven successive birtlis,^*^ of these moi-bid,and sinful 
• » 

(1) Moun, oil. VI 61.— Id. oh. XII 16, ot acq 

(2) St. John, ch IX vei* 1. • ^ 

jYtm i.iterire cuiiirta^t, sed ah aliie, pobt mnrteuif transire ad alios^ • 
(Cassar Comm hb vi. 14) Whence IIoi ace’s doacription, aon paven^ 
Us fii.iera Ualha:, Up<m which tho aohoUast rays, rerd persiiusione 
ruisus rcnnscf’ndi nunte.n non limelant. And, to the same persua- 
sion may perl aps bo referred that passive conra^o, so charactcriatio 
of tho Hindns.— Soo also Ovid’s Met. Hb. xv. 1 153. 

(3) Menu, ch XI. 48 — Post, Append to eh. VII. p 257. 

(1) Snlntapn, 3 313 
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marks, pros 4 mptive of crime, and ol>etructive of inhe- 
ritance, a copiovfe and minute list is added of which 
some of the specuuons are sufficiently' appi'opriate, 
with reference to the offence they are considerextas 
representing. The disease that disables, (ah obstinate, 
or an agonizing dhe,) musf be ascertained to be the 
sign of an atrocious crime, or it has not the effect of 
excluding it being, not the disease, but the sin that 
is the cause of the disability and hence it may be 
removed by penance, *' the impediment continuing to 
operate, only so long as penance remains unperform- 
ed.^®' . Thus restored, inheritability follows ; there 
being said to be no case, in which a man competent 
to the one, is not qualified for the other.'*’ Of obstinate 
diseases, mamsinns, or atrophy, is mentioned as an in- 
stance ; of the agon king, lepro.sy but it must be of 
thesanious, or ulcerous (the worst) kind of.whicli 
a text of the Bawisha Puruna gives a disgusting des- 
cription.'’' ' 

If vice, thus imputed by inference, of which thb indi- 


(1) Mona, oh XI 49, oi seq 

(2) 3 Dig. 314. 

(8) S Dig 312. • 

oooesiie osfc 

&I alia (lieu oonorcta modis inole^ioore Tutris f 
Krgj) excrcentui perms , veternmqiie inalorum 
bwpphcia pxpenduiit ^n. VI* t. 737 

(4) Henu, ch XI. 209, et scq. 

(6). Post, Append to cli Vll p 261, 2C8 — E —Id p 272.--C 

(6) 3 Dig 305. 

(7) 3 Dig 303, 309, 311, 312 ~Mit on Tnh ch IT. sect x. 

* Soo case of leprosy, Jastifjing suicide, with its aiders and abditors ; 

Boug Rep IdlO, p 239 and 321 
(ft) 3 Dig. 309 

F(a) The diMiuidlfioation descends to heirs, althongli Semck(OtmbarU 

PUf'ty V. Par€uuct^ —Dec. of Mad. S TT 1857, p. 2lOJ 
j(5) hnjuh Pillftvv. PamviUi -Id 1830, p. 239 ] 
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vidualisu»ooubciou»>i&tobe80 puiiisb«d,and requires 
to be so expiated, luucli more that of^wliicb, ^ his ac- 
tual person, the guilt of the delinquent is established 
by, confession, or pfoof. “All those bi'others (says 
“ Menu) who are addicted to any vice, lose theh- title 
“ to the inheritance.” ‘ And, though free from vice, 
if, destitute of virtue, a son \\eglect fulfilling, to tho 
utmost of liis power, prescribed duties, he L excluded 
from participation. Passing by positions so general, 
and which have not been unifoiinly expoitVided, cer- 
tainty will be best sought in particular instances. By 
some, vice, excluding from inheritance, is resolved into 
the unwarrantable pursuit of wealth, by robbery, lar- 
ceny, •*’ crimes against the person, with inferior delin- 
quencies.'®' Of these, such as amount to felonies, are 
attended with forfeiture by our oAvn lawr. "Whether 
thilexplanation of the terra comprehends gam ing, must 
be collected from various authorities,^®’ compared as to 
weight and number. 1 ’he Digest, reviewing different 
opinions on tho point, says, that many authors (among 
whom* is included Culluca Bhatta) acknowdedge the 
exclusion ^f a man addicted to it, and similar vices 
while others are jalludod to, according to Avhom, the 
persons in question are not deprived of their shares : 
ljut, whether by tliis, or by whatever other means they 

(1) IX. 214 — Jim. Vah cli V § — 3 Dig 299,302 et ecq 

Sangraha, ch III. 2, et boq 

(2) Jim. Vail ch v 18 — Mit on Inh. rh II. r ct i. 3. 

a DJg 280, 801 — Narcdn. Id. * 

fd) Nared^ 8 Dig 140 — ApaRtatnba, 3 Dig 2J8 
(4) 8 Dig SOO-.'Day'aCiatna Sangrtiba, oh. Ill G. 

l{a) yii I/ufchmeedaret alhu Canaevnta v, /^artummah^ (O^c, of S. U 1868, p. 
• 118,^ tno Judges express their * opinion that though such consequences might 
aittach to clime or vice in a Hindu community goremed by its own dvil and 
rrtmxnal law, it cannot do so where, by another system of eriminal law, other 
Rpecifto punishments are awarded to pariioular offences, and to which they 
tnerofore hold that such farther penalty cannot be added "1 
[(h) Stefding goods belonging to the family estate. C, Lfrfrhmetdifirr v 
yaranmmah,-- Sec, of hlad. S. U* 1868 p. 118.] 
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dissipate that wealth, in which not thotusolve» alone 
liaveaninterostjthey lose of their iuheritance^7‘o tnnto; 
it becoinos matter of account ; and their allotment, on 
pantitioD, isdiminished, by so much as they have squan- 
dered or wasted, the difference, if against them, consti- 
tuting a debt leaving it to the ])ursuit of courses, 
more distinctly criminal, to work at once an entire for- 
feiture/*’ Though our own have not adopted the coii- 
structionof theIlomanlaw,whichregarded and ti*eated 
the notorious prodigal as non compos, nor the policy of 
Solon, which branded him with perpetual infamy, it 
may be recollected that dissipation of his feud was, by 
the law of feuds, a cause of forfeiture. Si vassalhsfeu- 
‘dumdmipavent,autinsi(jnidetvim.mtodeterhis fecetit 
And it must be admitted that, among a 
people with whom a community of interests is the most 
common form of property, it is expedient that some se- 
curity, likely to be efficient, should exist, to protect fa- 
milies against the consequences, in any of their mem- 
bers, of vicious extravagance. J n assigning the punish- 
ment for gaming, Menu is silent as to its excluding 
from inheritance,**’ — It must bo confessed that, with 
every benefit of distinction and oxplaiiation, for want 
of well-defined cases, judicially ascertained, and au- 
thentically reported, much, in enforcing tfie greater 
part of the law comprehended in the whole of this 
chapter, must be left to (what should in judicature 

(1) 3 Dig. 299, contr.— Post, p. 224. 

(2) 3 Dig. 208, 300. 

(3) Wright on TcnUro*(, p 44s citing Zasius, in Usus Fend. OJ, 
t and Crag, de Jnr. Feud. 362, 

(4) Monu, cU. IX. 221 to 228. 
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be provided agiduet' as much as possibie) the deli* 
oate discretion of the judge. In the meantime/ the 
following recapitulation emd remarks will be receiv- 
ed* with the respeet due to the authority from whence 
they proceed. ^'In re^rd to the causes of dis- 
“ inheritance, discussed in juhe Digest, b. y. ch. 5, 

“ sect. I., corresponding with the 6th ch. of Jimuta 
‘‘ Vahana, and the 10th sect, ch^ S of the MitaesheAra, 

I am not aware, that any can be sftid todiave been 
abrogated, or to be obsolete. At tlie same time, I 
“ do not think any of our Courts would go into proof 
" of one of the brethren being addicted to or 

profusion, or of being guilty of neglect of obsequies, 
" and duty toward ancestors. But expulsion from 
caste, leprosy, and similar diseases, natural deformity 
f)rom birth, neutral sex, unlawful birth, resulting 
'' from an uncanonical marriage, would doubtlessly 
“ now exclude ; and, I apprehend^it W'ould'be to be 
so adjudged in our Adawluts. That the causes Of 
“ disinheritance, most foreign to our ideas, are still 
'' operative^ according to the notions of their law 
" among the natives, I conclude from some cases that 
" came before me, when I presided in Zilla Courts. I 
“ will mention but one, which occurred at Benares, at 
“ thesuitVf a nephew against his uncle, to exclude him 
from inherited property, on the ground of his having 
“ neglectedhisgrandmother’s obsequies. He defended 
hijuself) by pleading a pilgrimage to Ga^a, whefe be 

(1) See 1 Bombfty ftep. p. 144;— where a wiB by a Ihther, par- 
tifilly disinheriting one of his sons, on the ground of yicious 
conduct, was snstained on nppeela 

r(a) Vide ante, p, 157, note (o)J 
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alleged lie jbad^peiformed thenk Hia jllea, joined 
** with aasurancea of his attending to his filial duty in 
** this respect in future, was admitted ; imd th6 claitn 
« io>dipiDherit him, disallowed.*^'^ • 

It remainB to consider ona<iase, that may be said to 
be, mth reference to personal delinquency, tnafur 
ommiutiv— occurring in every enumeration on the sub- 
jecty a cause of exdusion, namely ; — d^gmda^ion, or 
the case of the ouieaate!-*^'*^ Accompanied with certain 
ceremonies, its effect is, to exclude him from all social 
intercourse, to suspend in him every civil fiinction, to 
disqualify him for all the offices, and aljthe charities 
of life ; — he is to be deserted by his connexions, who 
are from the moment of the sentence attaching upon 
him, to ** desist from speaking to him, from sitting in 
** )de company, from delivering to him any inherited, 
*• protherproperty, and from every civil or usual atten- 
** tion, as invitinghim on the first day of the year or the 
** like.”^'^ So that a man under these circumstances, 
might as well be dead ; which, indeed, the Hindu law 
coninders him to b*e, directing libations to be offered to 
Jdones, as though he were naturally So/*’ This system 
of privations, mortifying as it must bq, was enforced 
under the ancient Ipw, by denouncing a similar fate to 


(1) Per Mr. Oolebrooke, in MSS. penes me. 

(2> Menu, ctu IX* 201.— Jim. Yah, ofau V. § 3. 

Mit. on Inhe oh< IL sect. x. § 1, 2, 

Sandm and loohita, 8 Dig. 800.-^Nareda, Id. 303, 

Devala, Id. 804.— -Brahma Purana, Id. 812, 813. 

Vishnu, Id. 816.— Bandhayana, Id. 816. 

(8) Mei»i,oh.XLp.l85.— Id.lX.23a. 

(4) Meant ck. XI. 183» 184.— Posts Append, to oh. VII* p. 261.— C. 

[(a) This diiquiaifioatie& hM been removed by Act XXI. of 1890.1 
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any one, by whose meansthey were eiui<^yoared to be 
elttded;^^^ but this severity was loodeiated at the begin- 
ning of the present age, in which it is said ''t*ke sinner 
“^alone bears his guilt the law deeming so seri- 
ously of non-intercourse, that if one who ought4o &sbo- 
ciate at meals with another, refuses to do so, without 
sufficient cause, he is punishable.^’^** And, in the Bom- 
bay reports, there is an instance ofan action of damages, 
fdr a malicious expulsion from caste/*’ The an^gy 
between degradation by the Hindu law, and excom- 
m\mication, as it prey ailed formerly among us; holds, 
not merely in the general nature and effect of the pro- 
ceeding, but in the peculiar circumstances of the one 
and the other being twofold. As, with us, there was 
the less, and the greater excommunication, so, of 
offences considered with reference to their occasioning 
exblusion from inheritance among the Hindus, they 
may dlso be regarded in a twofold point of view. Tliis 
we learn from a case that was before the Sudder 
Dewanny Adawlut of Bengal, in 1814, in which the 
officii Pundits, having been referred to, distinguiriied 
between” those which involve partial, and temporary 
” degradatibn, and those which are followed by loss of 
** caste — observing that ” in the former state, that 
” of partial degradation, when the offence which occa- 
” sions i^ is expiated, the impedinjent to succession is 
” removed ; but in the latter, where I be degradation is 

(1) tfean.oh. ET.181.182. ' < 

(2) Farasiuii, General Note, at tbe end of Menu^ p. 868* 

(8) Post, Append, Co cti. Vll. p; 265.— 0. 

(4) Dnrniashiind v. Goolashnnd, 1 Bom. Rep. p. 86 ; and Yid. Post, 
Append to cb. Vll. p. 267.'— B 

[(o) In Atoocoorif Pttlltah and oUun ▼» MkMichaana Yatinh (Bee. 8. XT. 1869. 
p. w) wnere domaMS were sought on a plea of defendant refOsing to eat witli 
plaintiff *‘in line, the case iKan ditmisied. ob plaintiff contd SkOt shew ^hhntelf 
to have been endamaged.] 
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" complete, i^thougli the sinfulnese of the offibnce may 
bo removed by expiatory peiumce, yet the impedb 
“ ment to succession still remains ; because a perscMx 
“ finally excluded from his tribe must ever continue 
“to bban outcasts. In the case alluded to, the 
party in question having bedn guilty of a series of pro- 
fligate and abandoned conduct, having “ been shame- 
“ fvdly addicted to spirituous liquors ; liaving been in 
" tba habit of associating and eating with persons of 
the lowest description, and raostinfemous charactei' ; 
“having wantonly attacked and wounded several 
“peojde at different times; havir^ openly cohabited 
“ with a woman of the Mahomedan persuasion ; and 
having set fire to the dwelling-house of his adoptive 
“ mother, whom he had more than onc^ attempted to 
“ destroy by other means,” the Pundits declared, that 
“ of all ‘the offences proved to have been committed 
“ by Sheamuth, one only, namely, that of cohabiting 
“ with a Mahome<ian woman, was of such a nature, as 
“ to subject him to the penalty of exclusion from his 
“tribe, in'evocably ” — and of this opinion .was the 
Court. The power to degrade is, in the first instance, 
with the caste themselves, assembled for the purpose ; 
from whose sentence, if not acquiesced in, there lay 
an appeal to the King’s Courts.^*’ In the case that 
has been cited, the question, arose incidentally, upon 
a claim of inheritance ; and that case shows that the 
power amounts to a species of censorship, applicable to 


(1) Sheanatlih Eai V. MusBominaat Dayamyee ; Bong. Bep.1814, 
p. 434.— 1 Dig. 279, 388.— And see the oases on the sul^cct. 
m 1 Bombay jl^p. p. 11 and 35. 

(2) *Po8t, Append, to cb, Yll. p. 267.--E. 
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the morals of the people, in instances to which the 
law, strictly speaking, would not pdrhaps otherwise 
extend. The sentence can be inflicted only for of- 
fe])ces committed by the delinquent in his existing 
stato and, where the offence is of an ififerior 
nature, to justify it, it flxust have been repeated.^*^ 
What distinguishes degradation fi'om other causes of 
exclusion is, that it extends its effects to the son, who 
is involved in his father’s forfeiture, if bom subsequent 
to tlie act occasioning it.^*> Bom before, ’he is en- 
titled to inherit, and*takes, as though his father were 
dead.'^^ Whereas, in every other instance of exclu- 
sion, the son, if not actually in the same predicament 
Avith his father, succeeds, maintaining him ; the samq 
right extending as fhr as the great-grandson.'*’ And, 
with regard to the father, or delinquent himself, where 
the exclusion from inheriting is not for natural defects, 
the cause must have arisen, previous to the division, 
or descent of the property ; if i t do not occur till after, 
the Accession is not divested by it.® Hence, adul- 
tery in the wife during coverture, bars her right of 
inheritance — divesting it also, after it has vested; — 
the Hindu widow resembling, in this respect, the con- 


(1) 8 Dig. 812 

(2) 3 Dig. 304 

(3) 3 Dig. 801 — ^YisKuu, Td. 3lG 
Baja Ci*aiua Sangraba, ch. III. vii. 152. 

(4) 3 Dig. 321. 

(5) 6 Jim. Vah. ch. V. § 19. — Mit. on lah oh J«. sect, x § 
3 Dig. S04y 324. — Daja Grama Sangmha, ch TJT. v^ii 13 

(6) Mit. on lah ch. XI. soot % 6, aote. — 3 Dig. 479 

^ (7^ Mit on Inh. oh. II. soot. i. 30. 39 

* Vribaspati, 4. — 3 Dig. 458.— rmZdha Mena, lil 478 

Bong Rep. ante 1805, p. 64, 

Post, Append, to ch. VII. p. 268,-8. 270 — C. 

fla) Ante. p. 156, note (a'^.l 
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dition of otirs in moBt instances of copyhold dower, and 
holding it, like Ifer, dutncaMa, fuerit only ; according 
to an opinion of great respectability, t^t for loss of 
caste, unexpiated by penance, amd unredeemed ^by 
atoneftient, it is forfeited.'^* In general, the law of 
disqualification applies alike to both sexes/** 

It appearing, then, tiiat the incapacity to inherit, 
except in the instances of the outeaste,^’^ is personal 
meibly,*** that one excluded may be said, in eveiy case, 
to be entitled to be maintained/** and that, in most, 
it is in his power, at any time, to ^restore himself to his 
rights ; — whatever may be thought of the wisdom of 
some of these previsions, it cannot be said that they 
are universally destitute of justice, or‘ in any instance, 
totally devoid of humanity. Nor in comparing this 
part of the law with our own, ought we to forget, that 
the latter has made none, for preventing the absolute 
disinheriting of children by will. 

It will appear, '"in a subsequent chapter,^** that, on 
entry into cither of the two religious orders, the 
(like the professed monk with us before the Reforma- 
tion) becomes civiliter mortum ; and the next heir suc- 
ceeds, as though he were naturally deceased.*** And, as 
the devotee himself, abdicating secular concerns, is in- 
capacitated from inheriting, bo is the religiousjo^’efender, 

‘ © 

(1) Post, Append to ob. VII. p 272. — O. 

See also Dig 479. 

(2) * Hit on Inb ch. II. sort 8. 

(3) Poat,ch VIII p 174 

(4) Post, oh. IX. p. 18(1. 

(5) Menu, oh. IX 211. 212 

Vasishta, Hit on Inh ch. II. sect. z. § 3. 

3 Dig 8, 7 — Catyayann, Id 828 
• r(a) Ante, p. 101, note (o) ] 

Ante p 166, note (a)] 
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and the eventual ijupostate.^*^ Under the .former teitn 
may bemcluded%j 70 cn^e«and ini^ostdrs, used^synofty^ 
mously forthbsewho, usurping saered marks, practice 
austerities with an interested design.^^’ , 

The remaining cause of exclusion to be noticed is, 
an incompetent marriage, that is, where the husband 
and wife are descended from the same stock. Such a 

•i 

marriage being incongruous, the issup of it cannot in- 
herit, excepting among Sudras. And the consequence 
is the same, where the marriage has not been accord- 
ing to the order of ' . 

The heir, or heirs, under no disability, having suc- 
ceeded to the inheritance, it is next to be seen, fo 
what charges this is liable. 

(1) • BeTftla, 3 Dig. 804, 815. 

Menu. ch. IV. 200. 211.— Id. oh. VH. 154. 

Jim. oh. V. 14.— 3 Dig. 327. 

(2) Ante, p. 38» 

[(a) XX1> of 1850 lecuTeB'topenioiui ohangliig their religion their oiviliriglite; 
and tnoh i>erBoni have the option of either xenounoing the old law with their 
former creed cor abiding bj it. notwithstanding such change of faith In the 
latter case as regards Hindus, their rights will be detennined by the Hindu law. 
^Altraham v. of Privy Council, 13th June 1863 ] 
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CHAR6B8 ON THS INRERirANCE. 

Ths charges, to 'which the inheritance is liable, are of 
three kinds^ First, debts, and other obligations, in the 
naCitre of legacies. Secondly, certain specific duties to 
be pro'rided for out of it, where it has descended to a 
single heir, and out of the common fund, where it has 
vestedbysurvivorship, in undivided parceners.Thirdly, 
maintenance, of ^1 requiring, and entitled to it. 

1 . The first charge to be noticed is the payment of 
debts ; an obligation which the Hindu law inculcates 
upon the heir, as of importance to the peace of the de- 
ceased, equally with the performance of his funeral 
ceremonies the two together constituting the true 
consideration forwinheritance.^*’ The most general 
podtion respecting it is, that debts follow the, assets 
into whosesoever hands they come the obligation 
to pay attaching, not upon the death .only of the 
ancestor, but on his becoming an anchoret, or hav- 
ing been so long absent from home, as to let 
in a presumption of death.**’*"’ But to be thus bind- 
ing, a debt must have been incurred ou a good 
consideration^ This excludes such as have arisen 

(1) Ante, p 128. —Venn, oh XI 66 
1 Dig 267 —266, note. 

(^) Yiynyawaloya, I Dig 270, and many subaeqneut pages. 

Post, Append, to oh VUI p 280, 282. 

(3) Yishnn, I Dig 266, et seq 

t(a) for length of absenoe that rauea this presuniption.— Vide. Ante, p. 122, 
note (a) ] 



^Chap. 8.] CHARUES ON THE INHBIIITANCB lg7 

from gaming, or tho purchase of spirituous liquors/^* 
except' in privileged times, when excesses ma^ be in- 
dulged/^’ Dobta due for tolls and fines are also eX’ 
cepted the reason of which maybe, that they are to 
bo regarded as ready money payments, for'wi^ch 
credit will have been given, at the risk of him by whom 
they ought to have been received. And, where the 
consideration of a debt may have been such, as in its 
nature to charge the common fund, as for the nuptials 
of any of the family, tho expense attending*them must 
have been reasonable, according to the usage, and 
means of the fimily ; beyond which, if carried to 
excess, ho, who so imprudently contracted it, trill be 
alone liable, unless it have been adopted by the rest.**^ 
Contracted fairly, for the use of the family, by wEaT- 
soever member of it, it binds the whole. Much as 
is Said every where of tho religious tic the son is under, 
to pay the debts of lus ancestor, it scorns settled at 
Bengal, that it has no legal force, independent of 
assets.'®’ But, to the soutln\aid,^he doctiine of the 
MitaCshara, supporUd by the Madha\ya and Chan- 
drica, is /•aid to render the payment of the fathoi’s 
' debts with* interest, and tho grandfather’s without 
interest, independent of assets, a legal,'"’ as well as 


• 

(1) 2 Bombay Bop p 200 — Td p 2u3, note 
Post, Append to<b XFI p l'>G 

(2) MAio, rh VITI 150—1 Pijr 296,307 * 

Vnhabpatj 1 304,305,311 

(3) 1 Dig 304, 307, 309 

(4) 1 Dig 291, 205 

(5) Mcnn, ch VII 166-1 Dip* 282, c i s. cj uid 290. 

Beng Bop Tauae 12 for 1817, p 607 

• Post, Append to ch Xll p 458 

(6) 1 Dig 320 —Note to Id, 266 

[(a> The Courts do not feel thom^telres bound by t lus d ia'oi ory prooept, and in Kt* » 
Tjak9km%pat% SaM^luv, P, Btbchvrtddiartdano* (Dec S U 1860, p. 78 and 
other similar eases, the Sadder Court have rulcnl it smis are liable tp the #uU 
•atent of assets Sidy j 
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sacred oblig^itiott.^** — hi the discharge of it, a priority 
alsois prescribed, suitable, in one respect, to the genius 
of the law: depending, drst, onerous; next, upon the 
time when they have been severally contracted. Whgre 
creditors are of different classes, the Brahmin is to be 
preferred in payment ; and others according to the 
order of their class ; — ^while, among creditors of the 
same class, the payment is to be in the order, in which 
the i^espective debtsdueto them were contracted. But, 
as there is»no fraction of a day, where debts due have 
been contracted on tho same day, the payment is to 
be pari passu, by a proportionate distribution of 
the assets ; excluding altogether the creditor who, 
possessing a pledge, has trusted to it for his reco- 
To these rules, there is an exception in 
favor of one, whoever ho may be, and whenso- 
ever the debt due to him was contracted, with re- 
ference to assets produced by liis particular loan , upon 
which he has a sort of lien, being entitled to bo paid 
out of them in the first instance ; and in preference to 
any other claimant.^*’ The course for the payment of 
debts, on partition, may be either by disposing of a 
sufficient part of tho property for the pftrpose, and 
thus paying them off at once ; or, By apportioning 
them among the parceners, according to their res- 
pective shares an arrangement, which, to be bind- 
ing upon creditors, would require their assent.^*’ Mo- 
dified, /IS the details of Hindu law are, every where 

(1) 1 Dig. 270.— Post, Append to oh VIII. p 274 to 279 

(2) ^ 1 Dig. 876 to 370 

(3) Catyayana, 1 Dig. 380 

(4) Jim. Vah ch T. 48.— Post, Append to oh VIII, p 283. 

[(a) In illuitration of this, the non-liability of sons to disohaige a loan meed 
by their father by mortgaging his pension, may be quoted Ameed 

V. jriiliMr&w6#N(i«fiotW. T Deo. M. B V. p. 280 l] 
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by local usage and practice, how far the whole of the 
ancient provisions for the paymepf of debts are at 
present applicable, must be left to the discretion of 
Courts, ex ercising j lirisdiction, within particular limits. 
What remains to'be adduced on the subject ■frill be 

more properly reserved for the chapter on Contracts.**^ 

« 

Connected with the above duty, is the discharge of 
obligations, resting on the intention of the deceased, 
sufficiently manifested ; since, though nothing occurs 
in the Hindu law expressly in favour of the testamen- 
tary power, as exorcised under other codes, it provides 
distinctly for the performance of promises by the 
ancestor in his life-time, to take effect after his death ; 
and, to this extent, a ^‘fnendly gift,” as it is called,linJl 

being an idle one, and far less one founded on an m- 
* ® . . 

moraZ consideration, being available in law as a charge 
ni>on heirs, may be assimilated to a legacy. But, 
according to the doctiine ofthe Mitg.cshara, such a gift, 
referring to property held in common, in order to be 
good, must have had the consent of the deceased’s 
coparceners- — as, if made by a widow, it must have 
had that of her guardian, and next hoirs/*^ Like a 
legacy, also, H is liable to lapse by the death of the 
donee in the life-time of thedonor, with thi§ peculiarity 
however, that, if once vested in the donee, it is partible 

(1) Post, ch. XII. p. 276. 

(2) Menu, ch. VIII. 159.— Jim. Vah. ch. I. § 47. 

• Catyayana, 1 Dig. 299.-2 Id. 96. — 3 Id. 389. • 

1 Dig. 247, 833 to 305. — Post, p. 258, ot soq. — and Append. 
W)cli.XI.p 426,435.-0. 

<3) Mit. on Inh. ch. I. sect. i. $ 30. 

(4) Post, Append, to ch. XL p. 444, 445.— S. contra. • 
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among his co-heirS; if he have any ; — if, never vesting 
in him, in consequence of his death during tho life of 
the donor, it descends to his heir, the latter takes it, 
not liable to be shared.'^* And as, with us, necessary 
funerjfl expenses arc allowed the executor, previous to 
all other debts and charges, to this place may be refer- 
red the duty enjoined by Vrihaspati to tho Hindu heir, 
of getting apart a portion of the inheritance, to defray, 
on behalf of tho deceased, his monthly, six-monthly, 
and annual obsequies; — on tho ground of wealth 
being intended for spiritual benefit, as well as for 
temporal enjoyment.^^’ 


2. Not less obligatory upon the heirs is tho charge 
lor the initiation of the uninitiated, and the marriage 
of the unmarried members of the family. Initiation 
involves a sui’oession of religious rites, attended with 
more or less of expense; commencing with puiifica- 
tion, and terminating in marriage. They are ten 
in number ; of winch marriage is the only one com- 
petent to females and Sudras ; the rest being confined 
to males, of the three superior chvsscs.^’’ The duty 
of initiating attaches to those who have themselves 
been initiated ; and the provision for it is to be made 
before partition, outof thecommon stock.'*^ Iljhas been 
already intimated,*®* that charges of this nature, to 

(1) « Dijf 389.* 

(2) Jim Vah ch XI Beet. vi. 13 — Vrihaspati, 3 Dig 532 
Post, Append to oh Vllt p 285. 

(3) i Note to Mit on luh ch L aeot vii 8 * 

Note to Datt Mim. sect it 23.— Note to 8 Dig. 104.— Id 94 
Tnhaspatj, 3 Dig 101 

(4) Mit on Inh oh. I aeot yii 3, 4,— 8 Dig. 90, 98, XW 
1 Bombay Bep p 418. 

(5) .Ante, p 107. 
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be availablo«against tbe iiiboritance, must be i*easou- 
able ; tlxough this is seldom attended to.-^Theyregard 
biotlions and sisters only, not extending to collaterals.*^^ 
The general 'claims of the dc])endent members 
of the family come lastly to be considered ; of^wtich 
the first to bo noticed is •that of tlie u'idon\ to main- 
tenance, where she does not take as hcir.^'*> Jn award- 
ing it to her, what she possosbos as Stridhoua, or her 
peculiar property, i.s to be matter of account > the 
utmost that she can claim being, to have It made up 
to her, equal to what would be a son’s share, in the 
event of partition.'*^ 

The right of the widow, beinge^^tablished, it remains 
to bo seen, in what thi«. chai-ijre on the inheritance con- 
sists, and how it is to bo j)rovided for.'*' It may bo 
supplied bj an asdgnnietit of land, or an allowance of 
money; in either caseproportionod to her support, and 
that of those dependant upon her, including the per- 
formance of charities, and the dindiarge of religious 
obligjj,tious ; and this always, with a reference to the 
amount of the property, so as, at the utmost, (as has 
been said.), not to exceed a son’s, or other parcener’s 
share. In ^\hatover way the jirovision is made, care 
should be taken to have it secured. The manner of 
doing this is ifiscretionary, there being no special law, 
directoi’J^ herein. Wliethcr, in estinlatinghor5*#rid4ana 
on the occasion, her clothes, oniameitts, and the like, 
are to be taken into account, or only such articles of 
her property as are productive of income to her, or con- 

(1) Post, Append to oh. VIII. p 286, 288, 812.— •C. 

(2) Post, Append, to oh. VIII p. 290, 292, 296.— Vid tamen Id. 297.— E. 

(3) Post, Append, to oh. Vlll. p, 299 to 304. 

l(«) For decided caiec, Tide Poet, Apdisdttm, tit. Afatntenan^r.J 
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ducive to her subsistence, does not distiifctly appear ; 
tliough'Uie restricting the account to the latter would 
seem to be reasonable, considering the object/^’ An 
opinion, that her maintenance should be independent 
of her peculiar property, is unsupported.*^’ As chastity 
is a condition of her inheriting, on failure of male 
issue,*®’ so, it would scorn that, by a want of it, she 
forfeits her right to maintenance ;**’ as under similar 
circu*hastances, does the wife her alimony, by the eccle- 
siastical law of England ; leaving it a question, however, 
in the case of the Hindu, whether, notwithstanding, 
she boJiot entitled (as oittcastc.!? generally are,) to food 
and raiment.**’ Wbere her husband’s property proves 
deficient, the duty of providing for her is cast upon 
his relations ; and, failing them, upon her own ; an ob- 
ligation that attaches, though she should have wasted 
■what was assigned to her for the purpose ; giving 
colour to the law,, requiring her to live with them, 
that they may Avatch and control her conduct. *®> 
The grandmother also, forming a part of the family, 
is alike entitled to maintenance ;**’ as are 'also the 
stepmothers.*^’ Married sisters are considered as pro- 

(1) Post, Append to oh. VIII p 308 — E 

(S) Append, p. 379 — B. to ch ViXI p. 807. 

(5) Ante, cfi. VI p. 13«. * » 

(4) Poet, Append, to ch. IL p. 39, and oh VII. p 309.— C It has been 
BOggested, tl^t the consequence of unebasiity by a Hindu female at- 
^ i&ohes only where it is of a special nature ; as by the wifo, or widow, 

of a preceptor, with hia pupil, or with a man of an inferior caste — 
^ But, query, What authority is there for so restricting it P • 

(6) Mit. on luh ch II sect. i. 7. 37 — ^Id. sect. x. 14, 15. 

Jim. Vah. oh. V. 19.— 3 Dig. 824, 479. 

Post, ch X. p. 247. 

<«) 8 Dig. 12, 27. 80, 90. 

( 7 ) *Daya Grama Sangraha, oh. VII. 8.— But see Id 7, 8. 
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vided for/” Unmarried ones, niaintaiimble out of 
the family property till marriage, are!; upon partition, 
a charge upcfti it, to the extent, as is commonly 
said, of a quarter ‘of a share an allotment ex- 
plained by various authorities, including the tUhan- 
drica and Madhavya, as 'meaning a sufficiency only 
for the expenses of their marriage ; and widow ones, 
not otherwise provided for, arc entitled to be maintain- 
ed/” The difficulty attending the apportionmeift to 
a sister, of an aliquot part of a brother’s share, is re- 
moved, by showing, that the allotment intended is not 
a fourth to each sister, to bo deducted from the,share 
of each brother, (which, according to the s*tate of par- 
ticular families would, it is admitted, render the parti ■* 
tion, as between brothers and sisters, quite dispropor- 
tionate,) butaparticipation, out ofthe whole, equivalent 
to the fourth of a brother’s share, without regard to 
the number of brothers/ Where the widow succeeds 
as heir, she takes, subject, among other tilings, to 
defray* the education and nuptials of an unmarried 
daughter — as also to maintain those whom .the 
deceased was bound to suppoi't. 

But neither are these all the charffesto which the in- 
f . . . ® 

heritanceissubject, beforeitis distributed. Ithas been 
seen that,in the Sudraclass, illegitimate eonfisaccecdm 

(l) Post, Append to oli VIII p 311 — C 

^2) Mit. on lull, cli I. sect vii. 5, (5 
Jim Voh. uoto to ch XI. 6<ct. i. 20 
* Menn, ch IX IIS — 3 Dig 9a, ob seq 
Poet, Append, to cb. VIII p. 313, 813 — C 

(3) 3 Dig. 92, ot Boq. 

(4) Mit on Inh. ch I boot. Tii. 6, et Bcq 

(6) Jim. Yah. oh XI soot, i § 63, 6B. 

3 Dig. 489 —I Id p 321 —3 id 461 
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heira, wholly, or partially, according to the state of the 
family iji that respect and, in all the classes, as with 

us, it is the duty of the parent to maintain issue of 
thip description; an obligation that attaches to4he 
survivors, and is t») be provided for upon partition/*^ 
The mothers of such children also have the like claim, 
which the providence of the law, not content with 
securing for them, in all ordinary cases, has been 
careful to.charge upon heirless property, in the hands 
of the king/®^ The claim of another class of dependants 
remains to be noticed, — namely, that numerous one, 
the subject of the preceding chapter, excluded, some 
by their destiny,* others by various disabilities, from 
•hriieritancc ; but all, by the humane provision of the 
law, entitled, out of it, to an abundant maintenance 
— all, unless the ontcuste,^"^ and his issue subsequently 
bom, arc to ho excepted/” According to IVItJnu, the 
substituted heir is to provide it for life, without stint, 
to the best of his*power, subject to penalties and con- 
sequences, that have been already stated /‘' W itlT regard 
to the oiitcasie and his issue, authorities differ — 
upon which it is observable, lio’vcvcr, that he is 
not excepted by Menu, and chat lie is admitted by 
Yajnyawalcya. 1 1 is true, the measu is restricted to 


(1) AntP,‘p 68, 132. 

(2) Mifc on Inh oh. I soct xu § 3 
Ante, p ^ 

Mit on Inli ch. II f*ort. i § 7, 2^ 

Jim. Vah. ch. XI sect, i § 18, 
tl) Menn, oh. IX. 202.-3 Dj|f. 31S 

(3) Jim. Vah ch V 11 

(b) Ante, p 67 —Menu, oh. IX. 202. 

(7) Menu, oh IX 202 — Mit on Inh. oh. II foot x 1 . 

Jim Vah., citing Devala and Bandhayana, oh V 11.12. 
1(a) Ante, p. ICO, note (rt),] 
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food and raiment — to which, if the outcasts be 

admissible, it would seem difficult to exclude ^he adul- 
terous widow. Of persons disqualified to inherit, 
tlwir childless wives, continuinp^ chaste, are moreover 
to be provided for ; as are also the maintenance and 
nuptials of their unmarried daughters. So anxiously 
careful has the Hindu law been, that there shall exist 
no final distress in families, while means exist tq "pre- 
vent it, even in instances of the most undeserving. 

Thus has been seen, in this, and the two preceding 
chaptere, how inheritance vests, on the death»of the 
owner, subject to disabilities, and charges. But it 
results from the interest that sons, under the Hindu 
law, possess by birth in the family property, that the 
ownej willing, or under particular circumstances in- 
dependent of him, it may, as it were, bo anticipated, 
by a division among them in his life. Or, if left to 
descend, descending among them, as it must, in com- 
mon, they may themselves divide it. This leads to 
the consideration of Partition ; an extensive title in 

the Hindu law, upon which it is proposed to treat in 

# 

the next cJiapter. 

(1) Mit. Oil Tnb. rli. TT. RW 1 . \. r 
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ON PAUTtTION 

A*! PAWTtTiON, in the life of the parent, iw, in modern 
timp-s, of but rare orcurrence, it has been thought by 
some, that^any Recount of the law of it here might 
reasonably be dispensed with ; jind this the rather, 
that it can scarcely come in question in the King’s 
Courts ; restricted ns these are genemlly, in adminis* 
tering native law, to matters of Inheritance and Con- 
tract. But, to suppi'ess this branch of it would bo to 
exhibit the subject in a mutilated form ; beside that 
partition in the one case may serve sometimes, by 
analogy, to illustrate, or 4‘xplain it, in the other. It 
is proposed therefore to give here a summary of both, 
in their natural order : first, as it may take place in 
the life of the father ; and, .secondly, after his death, 
among his representatives ; premising^ to the detail of 
the latter branch, some account of the stpte of a Hindu 
family, as it exists on the descent of the property, 
while it remains yet undivided. 

t 

Partition, in its most geneml sense, comprehending, 
as well the division of the paternal property during 
the life of the father, as that which usually takes 
place, at some period or other, among co-heirs, is the 
adjusthig, by distribution, the pot-session of different 
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[>artios to a pre-existing right : as the - divesting of 
oxelusivo rights in specific portions of prop®*ty, and 
re- vesting n common one over the whole, is implied in 
i"e-tinion.‘** Whether it occur during the life»oi’*not 
till after the death of tho.owuer, —in either case, it is 
founded on a claim of succession, originating in birth ; 
iucohate, and contingent during the life of the father ; 
and, generally s]>eaking, certain and indefeasible, upon 
his death.® The contingency upon which it depends 
during his life, is of two kinds ; either his will, that it 
should so take place ; or the extinction of his own 
right in it, in point of law, by moan§ remaining to bo 
stated ; in which latter case, the right of the sons bo-' 
<•011168 absolute, the same as if he were dead.^* I'pon 
those considerations, the writers on Hindu law discuss 
it under the head of inheritance ; with which it is so 
far connected,that it follows, of couige, at the ojitioii of 
parties^ after the succession has once ve-.ted by the 
death of the prior owner, and of which it is a sort of 
anticipatidn, when it takes place in his life-time. 

The incohate right, that has been alluded to, renders 
the sons, as lias*bccu seen, in some sort, co-proj«‘ictors 
with the father of the family property 'P'‘ to tin' extent 

(1) Jim. Vuh. ch. XI. scc( . i 2r», • 

Mit. ou lull. ch. 1. bCf 1. 1 . 4 , nud noit 
^2) Mit. ou Tnh. ch J. &cct, i 1, and not» 

« Jim Viili, note to cli, XU 1. 

(ij) Ante, p. lOP. — Post, Append, (odi XJ ji. 411 
(0 (iiaiituuia . cited III Mit ouluh.di 1, s»>ct. i 

(Compared with note to Jim. Vali Hi I § 11*. Al^u Jd/§ *^1 
< Ante, p. P"), ct scfi — 2 T)i^, l.jO. • 

Po«i. Append to Hi ]\ p U.* 
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of giving them, under particular oiiNsunistauces, clailuH 
upon it jn his life, which, consistently with the spirit 
and intention of the law, it is not in his power altoge- 
ther to bar. Vesting in them however by birth/^^ they 
attach more upon that part of it that has beeninherited 
by him, tlrnu upon what he may have himself acquired ; 
the title to property descended from ancestors being 
considered to be in him and them, so far the same,^*^ 
that, upon partition by him taking place, the law re- 
gulates the distribution ; where&,M, with regard to the 
rest of what he possesses, it leaves it more at liis dis- 
cretion. This distinction, with whatever other pecu- 
"liarity belongs to this part of the subject, will appear 
on investigating it under the following heads, viz. — 

1 . When ]>artition takes place in the life of the father. 

2. Amou^ ivhom. 3. How. 


1. Upon the fii-st point) various opinions exist, ac- 
cording to which the number of periods is diftbrently 
assigned, by different writers, for the attaching of the 
claim in question in sons. Mostpf them include, 
and all imply, the natural demise of the father, as 
one ; but this is an occasion of inheritance, not ne- 
cessarily of partition, as has been properly remark- 
cd.^*^ Omitting tins, therefore, as one, the simplest, 
and perhaps the most tenable position on the subject 


(1) Mit on Inh, ch. J. bcet. i. § 23, 27. 

(2) Jim. Yah. cli. II. § 15, ct beq. 

Mit. on Inh. ch. 1. boct. ii. § 6. 

, icl. sect. V. § o. — VibhiiUi 2 Dig. 538. 

(.>) ViiaimLrudaytt, Noto to Mitr on Inh.ih. I. ii 6 7 
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igi, thftt independently of thecaee of bis natural deaU), 
it attaches with bis consent; or vAthout it, under 
some one or* other of the circumstances hereafter 
mentioned, subject' to the remarks accompanying 
thcireuumcration*. Whatevermightbe the case &mong 
the Hebrews, no Hindu can, according to the law, as 
it prevails in the Bengal provinces, under any circum- 
stances, say to his father, in the peremptory language 
of the prodigal, “Father, ^ve mo the»portion of gbods 
that falleth to me.” The father may abdicate in favour 
of one, or of all, according to the limits imposed upon 
him by the law, if ho thinks proper ; but, with tjie ex- 
ception of two cases, partition among the Hindus, in 
the Jife-time of the fi^ther, whether of ancestral, oaac* 
quirod property, would seem to be at his ivill, not at 
theoptionof hissous the excepted cases being, that 

of his civil deatli, hj entering into a religious order, and 
that of ilegiudation, working a ^forfeiture of civil 
riglits.**^ And, even with regard to these, it is not the 
will of the sons that operates, but the laws ; which, in 
favour of tile title by birth, casts upon them tha suc- 
cession, before the arrival of the time for its regular 
devolution, b^ the natuiid death of the parent, A text 
indeed of Menu^*' (already cited) is referred to, as 
showing* that, of ancestral properly, belonging to the 


(I) Menu, ch- IX, 104. — Sanrlia aud Ltclu a.* 2 Dig. o36 
Narcda. — Vyasa, 3 Dig. 36. — Gaiituum, 2 Dig. 63^* 
Baudhayana, Td. «586. — Jim. Yuli cli. ]l § H. 

3Iit. on luh. ch, 1. Kcct. ij. 

Poht, .Appoiid, to cb, IX. p. 319 t(» 3*23 

(J) Menu, fb IX. 200 

l^i) MiL. un lull (Ji 1. •sect. v. ^ li 


U«) ^ ulc note ** iw IH 
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father, the sons may at their pleasure exact a division 
of him, howeverS:eluctant; and it is true, (as has been 
already intimated,) that their claim upon property 
desponded is stronger than upon vrhat has been otlfer- 
wise acquired ; but the inference, drawn in the Mitac- 
shara, is at variance with the current of authorities, 
including Menu himself whose obvious meaning, in 

the’ ^ext referred to, is simply, that ancestral property 
recovered, ‘without the use of the patrimony, classes, 
upon partition, with property acquired. Not to men- 
tion, that the text in question is differently rendered 
in the translation we have of the “ Institutes,” by Sir 
William Jones in which it hi^^ nothing to do with 
partition by the father, but regards partition among 
brothers after his death. Moreover, J agannatha, in his 
Digest, virtually negatives theinferenee deduced from 
it, and other correspondent texts, which he examines ; 
concluding that, if it be against the father’s inclination, 
partition, even of wealth inherited from tlie grantl- 
father, shall not bo made.™ ft is said farther in the 
Digeet,^^^ that, of patrimony inherited, a partition may 
be obtained from the father by applicatibn to the king, 
in case of oppression by a step-mother ; but, as to the 
kind and degree that may suffice to warrant such an 
iutevfcronce, the author is silent. The position is not 
(l> Memip ch. IX. 104. 

(J)'Memi, ch IX, 200.— But, acrordiug to Mr. rolebrouke, tlir 
version by Sir W. .1 Xb from tlie context, and not lilctnl. 

Roc note to Dijif. *1 1. 
f*>) 3 Dig. V). 

(i) r>»K 17 
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supported by any thing to be found in the Dai/a 
Bhatjci of Jiinuta Vahana, or in the Mitacskara; and 
the compiler’s* authority is not, of itself, sufficient to 
establish one of so questionable a nature. Otiher pe* 
riods indicated, are the exUnctlon of the fathers pas* 
sions, or the arrival of the ti^ie for the mother to be 
past cliild-bearing, the sisters also being married ; 
when, according to Nareda and others, partitiop’of 
ancesti-al property may be exacted by the sons, in op- 
position to the father.^*’ The marriage of sisters is 
confessedly mentioned as a circumstance only that 
should precede, but not as conducingiin any degree to 
accelei’ate, partition.**’ With respect to the doctrine, 
as regarding the period when an increase of family is 
no longer to be expected, it does not appear to be 
generally adopted, except, where tliis state of things 
may have determined the father t^ retire from the 
world and its concerns altogether ; a measure that is 
admitted, on all hands, to constitute a ground for their 
claims being realized.*®’ But, though the expiration 
of the time for cMld-bearing may not enable them to 
enforce a partitiion, which the father is not prepared to 
concede,**’, it is, in regard to ancestral property, held 
by the founder of the Eastern school of law, supported 
by his commentator Sricrishna, as well as by Ra- 
ghunandana, that it cannot take place even with the 

’« (1) Jim. Vah. ch. 1. S 82, 3*: 

Mit on Inh. ch. I. sect. ii. | 7. — 3 Dig 48. 

• (2) Jim. Vah. ch. I. 5 47.-3 Dig f)2. 

(3) Jim Vah. ch. 1. 1 39. and note. 

(4) Jim Vah ch.lT, 111 
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father’s consent, while the wife continues capable of 
being a^mothei^ it being required that, to the will of 
the father to make it, there be joined the mother’s 
incapacity to bear more children,— on the ground, that 
future issue, have, by birth, a spedal interest in pro- 
perty of the father, that hks descended/^’ The possi- 
bility, however, of its* so happening, has led to a 
provision in that event, for after-born sons different 
opihions existing, whether it be to be supplied by the 
father, or by the brothers who have received their 
sliares. Upon which it is said, £hat, where pregnancy 
is apparent at the time, either the partition should 
wait, or a share be set apart, to abide the event : but 
that, if it were then neither maipfest, nor apprehended, 
in such case, should a son who was at the time in the 
womb, be born after, he should obtain his share from 
his brothers, by contribution ; while a siibs'equenthi 
begotten one shall have recourse only to the remaining 
property of the father ; succeeding to the whole Exclu- 
sively, or dividing it with such of tlie brothers* as may 
have become re-united to the common parent ; any 
acquisition by a re-united father, through means of his 
individual wealth, or personal exertions, belonging 
exclusively to the son, bom after partition, and not to 


(1) Nareda, 2 Dig. 113.— 3 Id. 50. 

^ Jim. Vail. ch. I, § 45, — Id. ch. II. § 1. And noto <o § 7, 33, 
and note to § 34. 

Sriorishna, note to Id, ch. 1. § 50. 

Balambhatta^ note to Mit, on Inh, ch. I. sect, ii, § 7- • 

Post, Append, to ch. IX. p. 324.— S. 

(2) Menu, ch. IX. 216 —3 Dig. 60,— Id. 434 to 430. 

Mit. on Tuh. ch. I. sect, vi. 2, 16. 

J)a\a Craina Sangraha. eh. V. 10, ei seej. 
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him in common with another re-unitcd. • And, where 
there is no after-bom issue, the sons, who ha<ireceired 
their shares, *take by inheritance what their parents 
leave,^'* The objection arising from the competency of 
the wife to continue bearing children, applies equally 
to a second, whom the father may have, at one and the 
same time ; the providence of the law having regard to 
the interests of sons generally, so they be sons of»the 
same father Upon thisprinciple it Is said, that where 

sons apply to the k^ng for partition, he must first in- 
quire whether the mother be past child-bearing and 
the same reservation is inculcated, where it attaches 
upon the father retiring with his wife, as a devotee, to 
the wilderaess.^^^ Adverting to the various opirSons 
that have been entertained on the question, the pr^- 
lidal difference among them (says an eminent commen- 
tator) 'regards chiefly the cases of vice and profligacy, 
with lasting disease, and consequent disqualification, 
and' incapacity ; subjoining, however, that, without 
consent of the head of the family, it is not in such 
cases allowed by the prevalent authorities of Bengal, 
unless the vice or disease be such, as to induce degra- 
dation from c|sto.<'^ If, in any case, as in that of the 
protracted absence of the father fi’om home,^*^ there 
should arise a question of management, defeasible ou 


(1) Mit on Inh. cli. L sect. \ l 10. 

(2) Notes to Jim. Voh, ch. I. 45 -ch. TI. 1. 

{3) 3 Dig. 51.— Ante, p. 180. 

(4) Note to Jim. Vali. ch^ I. 39. 

(6) Mr. Colebrooke, MS. penes me. 

(6) Harita, 2 Dig. 527. ♦ 

Bengal Bep. ante, 1806, p. 96. 

Post. Append, to cb. TX. p. 310. — C 817 T. 
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his n tuni, or rccoveiy, whichever of tho sous is tho 
most convcrsaut*vvith business, is the proper one to 
inteifero* on tho occasion ; not primogeniture/** but 
capacity being, for this purpose,considered as affording 
the ‘best rule in a family; though, other things being 
equal, the older has undoubtedly the preferable title,^®* 
— ^the same as, where the management of the property 
is to bo provided for, among co-heirs/** 

In, the provinces dependant on tho government of 
Madras, and olsowberc in the peninsula, the right of 
the son to exact jmi-tition of ancestral property, inde- 
pendent of the will of the father, appears authorized, 
but not without the existence of circumstances to war- 
rant tho measure;'^^ such as the father having become 
superannuated, and the mother p^t cliild-beaiing; the 
sisters also married/* And there are two occasions, 
ufkon either of which,wh ether the Hindu law prevails, 
dominion may be transferred from the father in his 
life, without his consent, whether the property claimed 
by tho sons to bo ^divided be ancestral, or acquired. 
These are, voluntary devotion, by which the father is 
considered as having renounced it, and degradatimi 
from caste, by whicli i t is forfeited. TJpon these it will 
be proper for a moment to dwell ; degradation 

first. 

It is to bo remembered that, by our own law, as old 

(n Post, Append, fco on. IX p .■}2l. K. 326 331, 333, 33tf.«<.0. 34S.— K. 

(:^) l*u3fc, p. 193.— Menu, cIj IX. lO."}, et boq. 

2 Dig. 528.— Sanclifl and Licbitn, cited in Jim, Vah. ch. I. 42. 

Dig. 533.— Jim. VaJi ch 1. 37. 43. 

' Nnredp, 2 Dig 532. — ro,st. Append, to oh. IX. p. 325.— C, 

<3) VoBt, p. 199. 

(t) I Mifc. on Inh oh. I. fleet, ii. 7. — Id. v. 6. ^ 

[i«) Tht* aatlioriiieB quoted in support of this position do not fully bear out the 
te:kfc in regard to anoesiial property. In Utoffolinga Jdvdali v. 

1 , "w lit‘ro tho matter la fully discussed, it was decided that a Son* and there- 
tore a gpitadson, in\>ipective of aJU circufh^taMei^ may compel a divisfion of ances- 
tral family f>ropt*rtv against the will of hie Esther or grandfawer. 1. Madras High 
Cooit Iteports, p, 77 See also I. Mad. S T , Dec p. 210.1 



ON PARTITION. 


Chtj). 9 .] 


185 


as the time of the Saxons, property is, with us, forfeit- 
ed by crime ; as, by the feudal law also, as inlroduced 
among us at* the Conquest, it escheats for the same 
cause, on attainder. Degradation from caste, by, the 
Hindu law, answ'ers to attainder, by ours except 
that, under the former, instead of either the king, or 
the lord taking, the succession, upon the delinquency 
of the owner being ascertained by sentence, vests in 
his heirs ; as it does indeed with us after a time, under 
the law of escheats, ^here the superior efficacy of that 
of forfeiture to the crown docs not inteiwene. . Expia- 
tion obviates its effects, if made in time : but ii>come.‘^ 
too late to rc-vest thoproperty. afterpari it >on lia.stakc« 
place.^*^ It is unne(jo.ssary to juirsuo tins .subjoct* 
further hero, having been already treated of, in a 
former chapter/'’ 

2. Another undoubted one, so far as it still subsi.'i^tb, 
is, what we should call his eiitr^ inioreln/tov ; that is, 
his asguinption of the one, or other, of two roligu)tts 
orders, by which a Hindu is accounted (as were 
monks, Avlth us, before the Eeformation) dead in faw ; 
the consequence *!aIso being tlio same, that iiis heirs 
take his cstatei*’ They constitute the third and fourth 
stages, in^ the progressive advanceqicnt of the Hindu, 
from birth to death ; the fir^t being tint of « -^t^nh uf . 

<1) Jim Vah. cb. 1 34, 41, 44 

Note to Mit, on Inh. ch. I wet. u 7 
Oevala, 2 Dig. 522 — Nareda, Jd 52 a 

(2) Menu, ch. XI 228--! Ibg 270 28^ 'M2 

2 Dig. 525, et 8e<l * 

(3) Ch VII. p m 

^4) Hants, 2 Dig. 536 — Jim Vab oh 11 §57 
Monu,ch IV. I. -Id VI i. 3*1.38 
SidhNnainr Fiitch N ti’iin, Isnji, Hep 'mle I**!*) p t 
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the second, that of the married man, ot householder 
In entering uporf the first of the two in question, viz., 
tliat of hermit ( Vanaprasta,) for which Che appointed 
age is fifty, he may repair to the lonely wood, ac- 
companied by his w.ife, “if (says Menu) she choose to 
“ attend And as, therefore, in such event, a 

prospect of future issue may still exist, while it con- 
tinues to do so, partition will be premature, so far at 
leasf as regards property inherited, according to the 
authorities that have been already referred to/^> The 
next is that of Anchoret (Sanynsi, or Yati,) when 
there remains nothing to prevent it from immediately 
taking place. The nature and condition of these orders 
is fully explained by Menu, who has devoted a chapter 
to the subject and if, as would appear, the order of 
Anchoret was left at the beginning of the present 
( Cali) age subsisting, when that of the Hermit' is said 
to have been abrogated,^®’ it must have been upon tho 
ground thatretfrcmewt to the u>tWe?v«es.'» might, without 
material prejudice to the interests of life, be left open, 


(ri Menu, oh. VI. 87.— Note 60 to Datt. Mim p* 22. — Ante, 
p. 35, Note (1). 

(2) Jim Vah. ch. I. § 39. 

(8) Menu, ch. VT. 8- '• 

(4) Of persons of this drsoriptiou in former times, tho forests 
and wilds of the country wore ihll, as appears by the 
beautifcl di'ama of Socontala; whore, haying abdicated the 

I common intercourse of life, among the diversity of courts 
known to the Hindu law, one was specially providod for 
this ascetic community, called aranya edblM ; from aranya, 
forest, and sabha, a court.— See ante, Pref p. XV. — 
letter B. post, p. 819, and Append, to ch. VIJ. p 267. 

(5) Ch.VI. 

Naieda and Smriti —Sec general note at end of the trau'.Ia- 
tio'i of Menu, p Ildl. 36.'> 
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adverting to Menu’s description of the frame of the 
Anchoret, as, by this time, “infested Uyage and sorrow, 
the seat of malady, harassed with pains ; such a 
“ mansion, in short’, of the vital soul, as the occupier 
“ may (bo expected to) be ready always cheerfully to 
“quit.”^*^ In cither case, whether of the or 

the devotee, partition attaches only upon property 
possessed by him at the time, not upon what may,s\ib- 
soquently devolve, or bo acquired/^’ 

2. Among whom iti<tkes 2 dace. — The immediate ob- 
jects of partition by tlio father are,his sons. They alone 
can enforce it, incases in which it isiexjgible by law.^®^ 
It is at their instance, .and on their account only, that it 
is over conceded by him. Under the ancient law, sub- 
sidiary ones participated, but not equally, with the le- 
gally begotten ; as does still tlie son gi cen in adoption, 
as well as any otlier competent in the present age to 
be adopted.®^ Whore illegitimate issue would inherit, 
in case of the death of their putative father, they will 
have a claim to share on partition in his life ; and they 
are, under other circumstances, entitled to be provided 
for, to the extent of maintenance.^^’ On partition also, 
as well as-in inheritance, sons, as far as great-grandsons, 

(1) Monu, ch. VI. 17. 

(2) Vachospati, Bbatiachar^a, 2 Difjr 

0^) 3 Dig. 176, 287, 290. 

U) Mit. on Inb. cb. h &rcfc xii 

Daya Grama Songraba, cb. VI. 32 

JVCuhabbnratta, 3 Dig. 113.— Id. llO.-Autc, p. 69, 173. 

Post, Appond. to ch. Ill p. 65 to 71. 

I ft) And ho mAr gr<inrhons. Vide .\mi. p 181 note («'' 1 
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share, ^ure 'i'epremtta,tioni$y‘ And, if one of the sons, 

' absent at the time of partition in a foreign country, die 
leaving issue, their right survives to them so far as the 
seventh generation; and, on their appearing, 
brothers, who remained at home, and>divided, (or their 
representatives,) must, to that extent, answer a claim 
out of their several shares/** The term generally men- 
tioned, as constituting for this purpose length of 
ab^pce, is twenty years though it is said in one 
place that, if no intelligence be received during twelve 
years, concerning a man who has travelled to a foreign 
country, the law requires his son to perform obsequies 
for him, presuming his death/** lu determining what 
is,forthi8purposo,'to beconsidcredas aforcign country, 

' various circumstances are to be Attended to ; such as 
difference of language, the intervention of a mountain 
or great river, and distance, as combined with ondor 
more of the leading points ; countries being ac'connt- 
ed distant, whence intelligence is not received in 
ten nights/** The right of ajler~bom sons has been 
already mentioned/®* A minor's share should bo 
secured for him,^* The result of much disepssion as 
to the interest that the wife has in partition by, or in 
the life of the husband, is, that it is incidental ;^'’* it not 


(1) 8 Dig. 7, 63, 6S 

Daja Crama Sangi^a, cb. I. sect i. 3. 

(2) Vrihaspatl, 3 ]}ig. 84 440. 

Jim. Vah. ck VIII 

pofitg Appeal, to cb IX. p S27, 394 
* (3) I Dig 266-269 

(4) I Dig. 278 

(6)« Fn/iot Menu, and Vribaapati. 2 Dig. 29 

(6) Ante, p. 182 • 

(7) Post, Append to ch IX p 362 — C 

l(o) Tito division of property with reference to wives is not lecognised in 
^athen^ndia . — MittfuvtngadfirktUttiamy Moi>^ga.r v TwKbajfeiiiamy — 

Dec M. < IT. 1849, p. 27 ] 
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being competent to her to claim it in her, own right/^* 
Being admitted to participate^ she shires equ^^lly with 
the sons^ account being ti^cn of such separate property 
as she may possess/ derived from, or through her hus> 
band and allowing hei^ according to some authori- 
ties, certain appropriate deductions of furniture, orna- 
ments, and the like/^’ Where she does not participate, 
she is to depend upon the reservation to be made*by 
her husband, for himself, and the remaining members 
of his family ; which, with reference to property ac- 
quired by him, maybe to any extent that he may deem 
expedient/*^ The allotment of a shane to her, where it 
takes place, does not imply separation : so far fron^ it, 
that the text, declaring partition not to obtain between 
a \^ife and her lord,^®^ has been in modem times con- 
strued .as importing a denial of their disunion, as a 
thingaltogctherincompetent/*^Andaccordingly, whe- 
ther ,she takes her several share on* the occasion, ora 
reserved portion out of the property retained, for that 
and other purposes, by her husband, the law supposes 
the conjugal intercourse to remain, after partition 
among sons. Her share, if assigned to her, being in 
the nature of alimony, and differing in point of title 


(1) Apibtetnba, 3 Dig. 27,— Id. 422—427. 

(2) Jim. Yah ch. Ill 31. — ^Mit onluh. ch. 3 sect, ii.8, 2. 

Id. sect. vii. 1.— Post, ch. VIII. p. 171. ‘ 

Yajnyawalcya, 3 Dig. 11, et seej. — Id. 10, et seq.-^l Dig. S31 
Daya Grama Sangraha, oh. VI. 22 — 27. 

(8) Apastamba, 3 Dig. 26. 

Mit. on Inh. ch. I. seot>*ii« 10, and sect. iii. 6 
ii) 3 Dig. 30. 

(5) Apastamba, 3 Dig. 27. 

(6) 8 Dig. 426, 427. 
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from hot St ridhajwt, or what is emphatically called tho 
peculiar^roperiy of a woman, is resumable, if neces-> 
sary,by her husband/” Where there are several wives, 
they sh^re equally/” Wives of thepat6rnalgi'and/atfi&)' 
have the same claiin with the father’s,'” Daughters 
take nothing, as of right, during their father's 
Ufe.<*> 


3, As to the mode of partition, and the assignment of 
shares. It may be made openly in the presence of 
arbitrators ; privately, by adjustment and a third 
method of ascertaining a separate title is, by casting of 
• lots upon which it may be remarked, that the above 

are f>recisely three, out of the four, enumerated by 
our Littleton, as the modes of partition among sisters, 
(coparceners,) at the Englishcommon law ; the fourth 
being only a modidcation of the one by private agree- 
ment,-^whon, it having been settled that the ^ eldest 
shall make it, she chooses last, according to an estab- 
lishedmle, CuJitsestdivisio,aUerivs estelectio. Of what 
antiquity in the East is partition by lot, appears from 
Hs having been the way, by which the land of Canaan 

(1) 3 Dig. 22— 27.— Id. 72, 427, 

Jlm.Vab,ch,n. §57. 

(2) ’ T^jnyswalqra, 8 Dig. 11, 18, et »pq. 

Mit. on Inh. ch 1. sect. ii. 8, 9. 

(3) Vyasa, 3 Dig. 12.— Id. 24. 

(4) Mit.onInli. <di. I. sect. viL 1 14. 

Nareda, 3 Dig. 48.— Id. 52. 

(rp Sanoha and Liohita, 2 Dig. 5S<I. 

(6) 2 Dig. W,*), .518.— Jim. Yah. ob- 1. § 8, note. 
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was to be divided among the tribes, «.ud' people of Is- 
rael.*'* Previoushowevertopartition,debt8mifetbepro- 
vided for, by such meSns as may be agreed at the time ; 
simse, taking place in the life of the father, it muslb be 
looked upon as an anticipated descent of hiS property ; 
and, as the property of one deceased m4y be pursued 
by his creditors, into whatsoever hknds it comes,'** it 
follows that the sons, among whom it is divided, must^ 
at all events, bo liable, to the eictent of thd shares as- 
signed them ; uuden. the general responsibility of the 
descendant for the debt of his ancestor, subject to any 
arrangement for payment, to which Jihe creditors have 
been parties.'^* But, for a debt incurred by a disunited • 
father, an after-born son is exclusively liable, unless it 
was contracted, not on his own account alone, but for 
the*bonefit of the family, subsequently to re-union ; in 
which case it is eventually a charge, as well upon the 
lo-united parceners, as upon sons betn after partition.*" 
Wherq there are outstanding debts, both of father and 
grandfather, with assets of each, they may be distri- 
buted ; analogous to the practice in our Court of Chan- 
cery, of marshallihg the assets.*" And here it may be 

(1) Numb, cb# XXYL v. 54. S3, XXXIII. 54; and Josh. cb. 

XVIII. 10. Asa matter of coriosjtv, the foilowing is, ac- 
eSrdiog to Littleton, the method in Sugland of partition by 
lot Partition being made, each separate ^art of the land is 
written on a little 0croll> which is co'V'ored with wa^f in form ^ 
of a ball, so that the scroll cannot bo seen; when all the balls 
are pnt into a hat, to be kepi in the hands of an indiQerenti 

• person ; after which, the eldest daughter draws first, and the 

i-est according io their seniority.^ Mlnait p. 18. 

(2) J^oto to 1 Dig. 266. 

(6) Jim. Vah. ch. I § 48,-— Daya Crama Sangi’alia. oh. Vl}h 2^*. 

[i) Id. ch. V 18, 19. 

CM 3 Dig. 74. 
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observed^ that tl]^ son^ living with the father, is liable 
for a debt contracted by him For the commoti concern, 
upon the latter becoming afflicted with an incurable 
disease, the same as though he were dead ; makingit, 
by consequence, reasonably that, in such case, there 
should be in the son a right of interference with the 
family property.^^ "With respect to other charges 
upon the property, forming, with that of debt, the sub* 
jeot of a distinct chapter,^ it need only be remarked 
here, that the father can retain for them ; and that if, 
through degradation from caste, or otherwise, this 
should not be competent, they will remain to be pro* 
. viij^d for by the sons, as among brothers after thedeath 
of their father, out of the common stock.^"* 


Partition being to be made, by the ancient law, 
whether it were by the father among his sons,cor sub- 
sequently among brothers, the practice was, to begin 
with deductions oF a twentieth to the eldest, a fo^ieth 
to the middlemost, and an eightieth to the youngest/** 
IH^rent constructions occur, as to which wastobecon* 
mdered as the middlemost ; one being, that it induded 
ail the intermediate ones, betweeh the eldest and 
youngest /** another, that it meant the next after the 
eldest, those bom subsequently being, accor^ngtothis 
strange idea, all comprehended under theterm, young* 
e8t.^***npon theformerconstruction,a fortieth wasgiven 

(1) CMyi^aiia, 1 1%. 277. 

Post, Append, to Vm. p. 277, end to eh. IX. S26.. 

(2) Ante, oh. YIIL 

(3) Ante, p. 166. 

(t) Henn, oh. IX. 112.<*-Hit on Inh. oh. I. eoot iii- § 8. 

(6) Menn,di.IX.U8.-.-2Dig.550. 

(6) Sricrishne, note to Jim. Veh. di. II. § 37. 
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toesuah ; unlessthey happened to be deficient ip virtue, 
in which case, they had only a fortieth among thein»^*^ 
The eldeet hdd moreover a claim, not only to the best 
chattel, but, upon partition among brothers, tothejbest 
apartment of thS house, the rest.beit^ di8trit>utable 
according to the pretensions of each.'*) But, to entitle 
him to these privileges, extraordinary merit was rs' 
quired to be combined with primogeniture, otherwise 
some trifle only wastobe given him, tb distipguisfi him 
as eldest.'*) The ruleip concerning these deductions va- 
rying, their diversity is endeavoured to be reconciled 
by the supposition of relative, and superior good qua^ 
lities — ^a criterion of title admitted to depend upon 
reasoning, too subtle .to be allowed much influence in 
thedetermination of civil rights.'*) Altogetherobsolete 
as the pretension is, upon partition among brotlters, 
and ojltional in any case on the part of the father in 
his life-time, while he is restricted ^m acceding to it, 
where the property is hereditary,'*) the law upon ii has 
becomb a matter of mere curiosity.'® Disregarding, 
therefore»all distinctions of the above kind, the generU 
rule is, that, as among the sons, it must be equal, t^) 
It may, indeed, be so farpartial, that (as in the instance 
of the prodigal son in the celebrated parable) any one 

(1) 2 D%. 869 

(2) siMg.aaa. 

(8) Menu, ok IX. Dig. 55i • 

(4) 2 Dig S48--587— 8 Id 182--*Ante, p» 89, 141. 

(5) fijrooohiuul Eai v. Riwsoomtiiiee 1 Beogi Rep. ante 1809, p 29 

^ Id. p 64.^Poath Append to oh IX p. 889. « 

Mit, m Ink ck I. aeot f 1, 8.-*»Id. seot. ttl. 4. 

8 Dig 565, 574, 587 «-Adl^ Porana, 8. 

See general note, at iha end of tlt6tvnnila|ton of Kenttip 8i4. 

(6) Beng. Rep Case 6, for 1812^ p. 880. 

(7) Poat, Append to oh. iX pi. 818 and 889 
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son may, in exolusion of the rest, be its sole object, 
the propi^y of €he &ther with regard to the rest, and 
they als^ remaining as before,'^ it beinlf certain that 
Stteji one, upon whatever ground h^ separates, can only 
ibceive his due share ; the rule alldded to (which is 
alike binding according to th*e doctrineof every school) 
being, that^as to such parts of it as have been inherited 
by jbhe father, whether real or personal, land or movo> 
ables, the (livision must be strictly equal ; While, with 
respect to that which is of his own acquisition, his sons 
co-operating, or not, it must he virtually so*^* For, 
with regard to the latter, of wbich the shares are more 
in the discretion ‘of the father, he is not at liberty to 
make distinctious upon improper grounds; as for 
instance, onbehalf of theissue ofafavourite wife, which 
was prohibited by the Jewish, as it is by the Hindu 
.law preferences, as well as exclusions, requiring to 
be justified by circumstances, not being permitted to 
be mdulged through caprice — just as, amoi^ the 
HomanSrit was not competent to theparenttodisbuherit 
Iris child totally, without assigning sufiicient reason 
for an act so contraiy to nature : whereas, on the dis- 
tribution of that which is ancestral, the Hindu father 
has no discretion at And here it hiay be remem- 

(1) JDaya Cratna Satfgraha, ch VII 13, 

(2) Ufinn, oh IX 21&, 

Vah. ^h II 20, SO^ 76. — 86. note 
Daya Grama Sangraba, oh« VI 19, 20 

BhowannyohomB p Heim of Bamkaabt B ; Bong. Hep 1816 J02, 

• 2 Dig 5ii — PoBt, Append to oh. IX p. 3l7. — D. , 

(8) Dent ch% XXI 16^ 17 ^Kargda,. 9 Dig 641.**-3 Id 2i 
Daya Onuna Sangraka, oh. VL 11'— 15. 

(4) Jim. ValLiOk 41. 74, 63, etaoq — Uit on Inh. oh 1 seot H. 

. Catyayana* 2 Dig 540 ^9 X4 2 
(H) Jim V.th ch II 60. 
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bored, tliai, ivbaiever may have been acqjiiire^'by him, 
using the patrimony for the purpose, is oonetrued as 
forming a part* of what has descended ; whifo, of that 
wl^ch is properly ancestral, any portions that, having 
been lost during*the time of the ancestor, have l>een 
»nce recovered by his successor, without the use of the 
patrimony, are looked upon*as acquired and such 
augmentations are liable to be classed and treated 
accordingly on a partition/*^ So fixed are these prin- 
ciples, as applicable to the different sorts of property, 
that, if violated, and the departure from them not 
acquiesced in at the time, the proceeding may be dis- 
puted; the sons’ joint ownership with the fathe:? being 
said to consist in the power of claiming partition, {i. e., 
as it must be understood, where it is by law claimable,) 
and in that of resisting an unequal one.‘®> Where a 
share is not desired by a son, it may bo effectually 
waived by his acceptance of atride in satisfaction, upon 
the principle of quisque potest rct^neiare juri prose 
intiVoltUcto ; hi& heirs being bound by his consent. 
Bqt, ^thout renunciation, it may be still claimed,^^ 
Nor is it necessary, whore the partition iagener{d,.that 
it should attacl^ upon the whole of the property ; a 
part only may be distributed, keeping what remains 
for future division, or to descend in a course of in- 
heritance.^** With regard to the indivisibility\of par- 

(1) Ante, ch I. p IG. 

<2) Hit. on Ink ck I. seob. ii. li *8 Dig 45, ^ 9 , 67 , 

Post, Append, to ch. IX, p 4.17, 419,— I. 

(3) ACena, ch. IX, 207.— Kft. on Inh vh L aoct U* § 11, 12 
Tajnyawaloya, 3 Dig, 65 

fi) 3 Dig. 68 

^ (5; 2 Dig 527. — Post, Append, to eU IX. p 392. — C. 

[(a) The recovery must be» as subsequently explained, infra p. 2t7, bon4 
and, according to tome authoritUs with the {Hlvity o< ce*hai2Si— in,taud of 
their title by anticipatiim them in their intention of reooverh^ it;} 

Q6) But he must on aSle to support himself. otbsiNfise the MunoUttbn is in- 
raud as affecting his heirs. MSt. on Ink ch, I sect. U. $ 11, 12 ] 
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ticular things, and the divisibility of others, but In a 
special wstj, the .distinctions and difierencos inTolye a 
detail, Whicli, as it would be tedious tocepeai, sowill 
it be best reserved for what follows upon partition 
ambng* co-heirs, where questions .of the kind are 
more likely to arise/ than upon partition by the father, 
whi(di, in the nature of the thing, can, comparatively 
speakiog, so rarely occur ; it being moreover declared, 
thdtjbhe precepts concerning partition among brothers 
are to be observed as between a father and his sons, 
due attention being paid to circumstances;, and in the 
absence of express texts of law/’’ 

Thd shares of the sons being thus ordained to be, in 
^ general, equal, the father has a right to two for him* 
sel/but of the ancestral property, ‘•’the law, as to what 
he may otherwise have acquired, having left him 
free to part with as much, or as little of it in his 
life, as he pleases ; retaining for himself, and the 
rest of his family, not receiving shares, whatever 
he may think proper;*” with liberty, in ca^ of 
indigence, to resume, what he may have so divided 
as the Boman law (observes a learned writer)*” in- 
dulged to every one wholaidhimself under agratuitotts 
obligation, the benefit of a competency (benejioium 
cotn^petentia,) by which he might retain for himself 

(1) FjMfcj p. 8U. ‘ 

(2) 2 Dig. 125 

(3) Jim. VeShL eb. XL § 35, and note.-->Id. 47, 53, 75, ei aoq. 

. Post, Append to oh IX. p. 334 -S. 

K5r4da, 3 Dig. p 43. 

« Trihatp. Id. p. 44 
Sanoha and liohita, 2 Dig. 555, , 

(4) Naredai 2 Dig. 585, 

(5) « Colebroohe on ObligatiofiB, p. 243. 

((«) Aooordim|[io4Iit. on Ihh. eh L aeet. t. §2, a faibor hat ad right to a 
**aonblo eliare.^ 
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ao mtich as would be necessary for his s^bsietence, if, 
previous to the fulfilment of the obligation^ he hap- 
pened to be reduced to want. 

tTagannatha, citingthe Pracasa*s exposition context 
of Menu, says, ‘‘Shouldanyoneof Undivided brothers, 
through laziness or knavery, make no exertion fbr 
gain, not striving to improve the existing stock, and 
** acquire farther wealth, by agriculture, or the dike, 
" he may be debarred from his share of lhat which 
‘‘has been added bylthe rest of the brethren ; subject 
to a trifle being given 'him for his maintenance ; and 
without prejudice to his claim for a share of the ori- 
'‘ginal stock;” — a reasonable provision surely as 
against hdrone ! But the Southern Pundits deny this ; 
they iqsist, that to the right of sharing there is no such 
exception ; but that all participate equally, including 
such as may have done nothing toward improving the 
common stock ; not admitting the power of driving 
Jffnamm fucoa j9ecjM a preaaepibua-^ 

And, for this, r^erring to the Mitaeshara, they thinic 
the text of Menu (already cited) to be declaratory of 
the only case, in which a parcener may be excluded 

9 a 

from his share, namely, with his consent.^*’ 

It remains to treat of partition among co-heirs ; — 
previous to which, it will be consonant to advert to the 
state of a Hindu family, on the descent of the paternal 
property, and while it remains undivided. 

(1) Kit. on Jnh. eh. I. sect. ir. 31.— Uenn, ch. IX. 807. 

Post, p. 280. 
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Wherever a plurality of aonsexists, the mheritancc 
descends to tlieiuf as Coparceners, making together but 
one heir‘; like the descent with us, by the common 
law, to females, or by particular custom, as gavelkitfd, 
to all the males in equal degree. To tliis descendibi- 
lity of estates, by the Hindu law, to all the sons in 
common, there appeal's to have been ever, in point of 
fact, an exception in the case of the crown ; as it is 
withjUSj at this day, in the same case, where there are 
only females to inherit, Tho exception, arising from 
the natureof the thing, is noticed by Menu, who speaks 
of a dying king ''having duly committed his kingdom 
"to his son a course, which Jagannatha refers to 
usage rather than to law.‘*^ Upon the same principle 
of visage, stands, with respect to many of the great 
Zemindaries of Bengal, and other partsof India, at this 
day, the exclusive succession of the eldest son,®’ or df a 
Jb6rai(Yava-Kaja,yMm<t«r(’a:), — ayoungprince, asso- 
ciated to the empire, as coadjutor to the king, and his 
designated representative.**’ With these exceptions, 
the rule of coparcenary prevails ; in investigating 
which, itis necessary to observe, that tho deceased may 
have left, not only more sons than one, but brothers, 
as well as a widow or widows, and daughters, together 
with other dependants ; andsuch sons and brothers may 


(1) Menu, ch. IX 323: * 

Append to oh IX. p. 329 

(2) 2 Dig 121, 182. See alio Id. p. 118, 188, and 3 Id. 07 

(3) tieeimlah Dibeh y, Ooouloethf Beng. Bep ante 1805, p 32. 
Koonwnr Bodh Sing v, Sconath Singh ; Id. 1813, p. 415 

♦ Poet, p. 208, 236, and Append to oh XI p 447. • 

MootooTongadaohellaiawmy M<vi. Coombayasavriuy Mudali 
Madras Sud Court Dec. 1849. p. 2!r.J 
( I) .Flamgunga Deo t*. Doorgamunee Johrai ; Bong. Rep 1809, p 100. 
^Uijun Maaie Thakoor ▼ Ramgauga Deo ; Id 1814. p 469 
Post, Ai»p6nd. to ch IV. p 167 
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have tiieir wives and children respectively ; the whole 
having constituted, inhis life-time, (notso mayy copar* 
eeners indeed* in the proper sense of the term, but) an 
undivided family. ’ Or, supposing him to have been a 
singleman, withc6llateralrelationsLonly,theirdesoend- 
ants and connexions, all living togetherin coparcenary, 
his death makes no difference in this respectamongthe 
survivors. If undivided while he lived, till a division 
takes place among them, they still* continue so, in 
point of law, howsoever appearances may indicate a 
different state. 


In the property thus descended, so long as they 
remain undivided, the family possesses a community 
of interest though, in order to avoid confusion, 
reason and law alike suggest the expediency of adopt- 
ing sogae one member of it to manage its concerns. 
To this confidence, the claim is with the eldest, but it 
is subject to character, and the general sense of. the 
coparceners, without a concurrence of which no express 
or implied pretension of the kind can have any vali- 
<jity/») management regards the dealings’and 

transactions thaf are carried on under it, professedly 
on behalf of the family theobligatory force of which 
becomes pf importance, alike to th^ members in gene- 
ral, and to creditors. In this capacity, as manager, all 

• 

(1) Prima aocietas in ipso conjagio est ; proxima in liboria j • 

delude, w/ia domfis ; eommu/nia omnici. 1 Gic. Offic. lib. i. 

• 17. Oxford edit. 4to. • 

(2) Jim. Yah. oh. 1. 36, 3?.— 2 Dig 533. — Ant^ p. 184. 

Post, Append, to ch. VI. p 252.*^ And In6ra, p 264. 

(3) Jim. Yah. ch III. sect. i. 16.— Vyasa, 2 Dig. 182. 

Prannath Das v Calishnnker Ct i Bong. Bep ante 1806, p. 49. 
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his acts and disbursements, to be of validity, must be 
for the general good, if not for the immediate and in- 
dispensable maintenance of the whole ;~for objects, 
changeable upon the common stock, including wosks 
of piety, which it concerns all should not go unper- 
formed ;^^%ith this difference, that where his acts have 
been for the support of the family, the charge is in its 
natwre binding upon the joint property, though the 
remedy m^y eventually be against him only by whom 
it was incurred, so acting whereas, if in the course 
of trade, or for charitable purposes, in order to its 
being so, it must have had Ute consent of the rest, ex- 
press or implied/^^ Accordingly, it imports creditors 
" to tiA:e notice, whetherihe family, with which theyare 
about to deal or contract, be divided, or undivided ; 
and, if the latter, at their peril, to see that the transac- 
tion be one, by which the rest of the co-heirs will be 
concluded; since, ojiherwise, he only, with whom it has 
been entered into, will be answerable for it, and" not 
the common stock. Such seems to be the result of the 


decisions referred to below of which those at Bengal 
rest upon the highest living authorityjn Hindu law, — 


that of Mr. Colebrooke ; who, upon his point, and with 
reference to a case at Madras, upon which he was con- 
sulted, hel(f, “that the consent of the sharer^, express 


“ or implied, i§i indispensable to a valid alienation of 
joint*property, beyond the share of the actual alienor’’ 


(IX. Hit. on Inb. oh. I sect. i. 28, 29.— Post, Append, to ch. IX p ^889. 
(2) Bengal Rep. Cause 12, for 1817, p. 607. 

Post, Append, to oh. IX. p. 886 — 388. 

(8) ^Poet, Append, to dh. IX. p. 842. 

(4) Prannath Dai a. Oalishnaker CRiooBal } Beng. Rep. ftate, 1806, p. 61 
Bhera Baes Bishonath Dohee; Id, p 46 
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—observing, in the course of his opinion, “ that the 
** only doubt which the subtlety of Hindu reasoning 
might raise, would be, whether it be maintainable 
** even for hiis own,* the property being undivided. 
Such may be the* construction of % passage in fhe Mi- 
tacshara, on the ground of co-ordinate property .<*>But 
where each parcener is considered to have vested in 
him, duringthe co-partnership, a several, though .un- 
ascertained right, as is the case where the authority of 
Jimuta Yahana preyails,^^’ it is clear that there may 
be an assignment before partition ; the alienee becom- 
ing a sort of tenant in common with the other.parce* 
ners, admissible, as such, to his distributive share, 
upon a partition takii^g place and, even with respect 

to an alieimtion of the whole, it would be good for the 
alienor’s share ; though, for his attempt to dispose 
of more, unwarranted, he would be liable to penal 
consequences.®^ The eminent person alluded to, was 
careful at the same time to admit the force of circum- 
stances, under which, consent in these cases may be 
presumed ; especially when the management of the 
property supposes a power of disposal ; and, generally, 
when the acts, dr even silence of the other sharers, 
may have given him a credit, and the alienee had no 


(1) No^ of Cases at Madras, vol ii., p. 1897 • 

PoBi, Append, to ob. IX. p 343, 348 

(2) Mit cm Inb. ck 1 seot i. 30 -—8 Dig 619 
<3) Srioriahna, note to Jim. oh. II 28 

2 Dig 104. 

, Da^a Crama Sangraha, oh. XI. 2, 3, 7 

(4) 2 Dig. 104. 

(5) 2 Dig 105. 

Post, Append to oh IX p. 350 — 

Ananohond Rai v Eishen Hohnn Bnneyas Beng. Bep. 1803, p. 32. 
RAjbulnbh Bhooyan v Mt Bmieta De $ Id ante, 180.5, p. 48. 
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notice.^^’^ It is bo obvious that, in a multitude of cases 
here contemplated, fraud and collusion, on the. part of 
the co-heirs, would be impntable ; and,*wherever this 
is manifest, the consequence is so likewise ; once^- 
ceitaified, it never is to succeed.'*^ But, wherever they 
appear to have been unconscious of a transaction mi- 
litating against their interests, the policy of the law 
wqpld be, to exact of the person so dealing with the 
manager, or other member of the family thus abusing 
his power,* the most extreme caution for, though the 
want of notice may be always pleaded on the part of 
the alienee, yet it is to be so pleaded as a circumstance 
only, and not in bar ; nor, even as a circumstance, is 
it to be attended to but with much reserve ; op 'u, as 
it must always be, to argument, and leading to endless 
uncertainty, as well as to pequiy ; — so much better 
is it, that the rights of subjects should depend upon 
certain and fixed |>rinciples of law, rather than upon 
constructive inferences, by which justice is but too 
often misled, and loose and pernicious practices 
encouraged, to the subversion of property I Jn favour 
of a bond fde alienee of undivided,, property, where 
the sale or mortgage could not bo sustained as against 
the family, such amends as it coulif afford 'would 
he due, out of the share of him, with whotn he had 
dealt ,* and, for this purpose, a court would be 
.Tvarradted in enforcing a partition.^^^ The necessity 

(1) Post^ Append, to oh. 3X p. 344. 

(2) Menti, oh. VIIL 165. 

(3) Post, Append, to oh IX. p. 348. — C. 

t(4). Post, Append, to oh. TX. p. 349.'*-C« 

. And Append to ch. XL 
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of inquiry, on the part of persons 46aling with 
a family that may be undivided, be naturally 
greater, where minors happen to be concerned ; who, 
in general, will not be bound but by necessary act% or 
such as are evidently for their benefit ; thejealousy,m 
their favour, of the Hindu, corresponding with that of 
the English law. 

1 1. Having thus adverted to the^ condition of the 
family undivided, partition among co-heirs comes next 
to be considered ; in mvestigating which, the following 
points are material; viz. 1. The right. 2. The proper- 
ty to be divided. 8. How the division takes place. 4. 
The proof, where it is disputed. To which will be 
added, 5. Matters subsequent. And, 6. General ob- 
servations concerning. 

1 . As to the I'igfit, it is far from commensurate with 
the interest existing in tho property ; numbers being 
event];ially concerned, who cannot demand a division. 
Thus, the females of tho family have a right to be 
maintained, and provided for out of it, as will 'have 
been seen in the last chapter. — But, since a wife can- 
not claim partition as against her husband, nor a 
.daughter a share upon its taking place in the life of 
the father,^^’ so neither can the one, or the other, ge- 
nerally, call for it after his death. This can be done 
by those alone, who are considered as heirs; in con- 
, tradistinction to those, who have a claim only to be 
maintained , — of which latter description are the widow 
(li Ante, p. 188, IW 
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or widows of the deceased, leaving at his death male 
issue the priifciple being, that the right is co-ordi- 
nate with the gift of funeral cakes/^* * It may take 
place with reference to one only," leaving the resVas 
they were before, undivided ; or, it may be general, all 
consenting/*^ According to Menu, ithas beenthought 
to be prohibited during the life of the mother ; his 
wocds being, that, “ after the death of the father and 
“ mother, the brothers may divide the paternal and 
“maternal estate,”^** But the ajnthor of the Smriti 
Chandrica has explained the meaning to be, that the 
death pf the one, and of the other, has reference distri- 
butively to their respective property ; so that the par- 
tition of the father’s may be made, living the mother, 
and that of the mother’s while the father is yet in ex- 
istence; there being no reason to wait the demise* of 
both, in order to divide what has belonged to either ; 
neither having ownership in the other’s property, 
where there are children. Jimuta Vahana, indeed, 
denies the lawfulnessof distribution, while the mother 
survives,<®^ but his opinion is construed by his 
commentator Sricrishna, and others, as importing 
only that such partition is wrong,* not that it is 
nuU.^*^ And the result of a careful e:!;^mination by 
Mr. Colebrooke, of every material passage aj^plicablc 
to the point, was, that a division, living the mother, 

is competent throughout every province, that of 

• 

* (1) Derala, 3 Dig. 10. 

(2) Mona, oh IX 104 — Daya Crama Sangraha, ch. VIII. 1 

(3) * Jim Vah ch III. aeefc i 13 — 8 Dig 78. 

( 4 ) Note to Jim. Vah. oh HI. sect i *1. 


[(a) Under the Maroomakatayam law, the eonient of all the membeis are 
neoeiaary, even though only one of thorn to separate.— Dec* M. B* U. 1867 

p 
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Bengal excepted ; where the prohibition, after all, is 
considered, by thebestauthorities, to bemerely ethical ; 
so that a division in breach of it is not even there in" 
valid.<^> But, whefe the deceased has left several wi- 
dows, with sons, fhore or fewer, by each: in sudh case, 
if the number by each be eqml, in order to avoid the 
trouble of a more detailed distribution, the allotment 
may be to the mothers, leaving it to them to sub-divide 
among the sons, instead of dividing t6 the gons in the 
first instance ; a mode of division called Patni-hhaga, 
or division by wives,^"’ in contradistinction to Puttm- 
hhaga, or the division “by sons.*** In this there ap- 
pears nothing unreasonable ; but the princijde of this 
mode being, that the division to the wives is always to 
be an equal one, its effect becomesveiy different, where 
the nujnber of sons by each varies. As, if one wife has 
one son, another three, and a third six, and each wife 
takes a third of the property, it is evident that the 
shares, of the sons, all by the same father, will be very 
different. So unnatural % mode of division, therefore, 
*s allowed only among Sudras; nor, among them, but 
where there is e,' custom for it, which must of course be 
strictly proved ;*** though it is said to prevail in the 
southern, territories of India, as much as did formerly 
tho custom of gamlkind in Kent ; thus, to a certain 
Gxtont, but stUl in the Sudra class only, superceding 


(1) MSS. penes me.— And see Post, Append, to ch VI. p. 252. 

(2) 2 Dig 572, 575.-3 Id- 110. 

(3) Snmrim Singh V. Kkedun Singh; Beng Biep. 1814, p 443; 

whore the custom in question is called Koolachar, 

[(a) This nuxle of diyision, the Pa^i^thagat is not recognised in Southern 
India - Deo. M. S. V. 1840, p. 27.] 
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the law of the Sastras; and, to this opinion, the fre- 
quency with which references of the kind appear to 
have bedn made, in the courts of the Company in the 
Peninsula, seems to give countenance/*^ The saone 
text of Menu, last cited, is also referred to, as incon* 
sistent with the right of a single co-heir to call for par- 
tition, since it speaks of the brothers being assembled 
for the purpose — ^but the construction has been dif- 
ferent, and the i?ght is distinctly aMrmed by Jimuta 
Vahana/**' It seems equally clear, that it may be 
enforced for the benefit of a riiinor, as whero his 
coparceners are committing waste/®'' In such a case,his 
guardian, or, in default of one, any relation not in- 
terei^ted, would be competent to institute a suit for the 
purpose by which his share, being separated, must 
be secured for him till he come of ^e ; otherwise,' as 
against him, a partition would be void/®* Upon tho 
same footing, in this respect, with minors, are absentees, 
residing ina foreigti country whose consent, at'the 
time, not being attainable, partition may ptoceed 
without it, the law enjoining tho preservation of their 
respective shares, till the one arrive at majority, and tho 
other returns ; and this, in the case of the latter, to the 
extent of the seventh in descent, the right of parceners, 
remaining at home, being lost by dispossession beyond 


(1) Post, Appepd. to ch DC p 361 to 357 
And Append, to oh IV. p 167- 

(2) Jim. Yah. oh. IIL seot. L § 16. 

Poet, Append, to ch. IX. p. 359. — C. 

(5) Id. Append, to oh. IX. p. 360, ^61. 

(4) Id. Append, to ch. DC. p. 301. 

(6) Ante, p. 188. 

M. S. tr. 1869, p. 7, 2C3, and Madma Bigh Court Reporta 1862A3,p 106 1 
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the fourth}'^^ * Admitting the consent of. the mother, 
where living, not to be universally necessary, jn those 
parts of India' where it may be dispensed with, if a 
widow of a deceased co-heir happen to be pregnan'^ at 
the time of his death, or bo supposed to be so, "either 
partition should wait, or a share should be set aside, 
to abide the contingency of fier having an after-bom 
son ; failing wliich, it reverts, and is distributable, 
subject to the maintenance of the widow. Qt, should 
such a birth take pbice subsequent, though not ap- 
prehended at the time, so as to have suggested the re- 
servation of a share, an*allotmeut must be made, by 
contribution among the ])arceners who have divided, 
making due allowancos ; as in case of partition in* the 
life of the father, (jramhonn, claiming by represen- 
tation, distribution in their case must be settled 
througfi their deceased fathers ; the aggregate sons of 
each being entitled per stirpein, nqjfc to an equality in- 
diviclugi.lly with their uncles and cousins.*®’ And, as 
on partition by a father, so among co-heirs, any one, 
not wantibg his share, may waive it by acceptance of a 
trifle, such acceptance operatingas an estoppel against 
his claim ever lifter.'*’ 

2. As t« the property to he divided- -Upon partition 

in the life of the father, there is, as has appeared, a 

• 

a) Jim. Vail, ch VJIT. 

Vrihaspati, 3 Big. i40. — Id. 448.— Id. 10 
• Baya Crama Sangroba, cb. X. 

A.rite, p. 188, and Post* Append, to < li. IX. p. 327, 396, 

{ 2 ) Mit. on. Inh. ch. I. sect. v. 2. 

Oatyayana, 2. — 3 Big, 7. — Id. 82, 

(3) Menu, cli. JX. 207.— Ante, p, 195. 
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material di£Percnce between the ancestral property 
that has descended, and what has been since acquired ; 
the distribution of the latter being subject, in some 
de^ee, to' tbewill and diseretiowof the father j)ut 
no sttdh distinction exists upon pairtition among co- 
heirs, whose right .attaches alike on both kinds, and 
amongwhom the diAasion of every thing must be equal. 
Things destined to religious uses, indeed, remain in 
common ; excepjfc that the idols of the family are, by 
some texts, assigned to thc’ eldest son, detluctions in 
favour of whom are, by the nKtdcm law, in general, 
obsolete/®* Such is the general rule, founded on tho 
supposition of the property not inherited having been 
acquired by the joint labour of all, or under circum- 
stances rendering it common. But this not being al- 
ways the case, and other considerations intervening to 
modify the right, this part of the subject wiU be best 
discussed, by considering, «> Wliat things ai*c impart i - 
ble witirriie reason rendering themr so : p- Such as 
are indeed^ but in a special mamier, 

«. As to things vesting in an individual of a family, 
in exclusion of theothermembers,and consequently im- 
partible, the instance oi Regalities, axpioiZemindaries,. 
(standing upon the same ground) has, been already 
noticed;^** of which-it has boon thought, however, that 

• r 

(1) Ante, p. 194'. 

(2) Jim. Vah. ^h. IIT. sect. ii. 27. 

Mit. on Inh. cb. L sect. ii. 1, 6. — Id. sect. iii. 4. 

Neclkatint Bflj V. Miinee Chowdraen; Beng. Bep. ante 1806, 

« p. 63* 

Post, Append, to cb. DC p. 382. 

See a contSet for an oli^eot of tbis nature, in Bombay B., 
t p. 181 r where the revenue of the Idol waa computed at 
, Rupees 100,000 per annum. 

Ante, p. 198*— Post, Appends bo cb. IX. p. 82&. 
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it is the ruling power only that is not sui[)jec£ to divi- 
sion ; while tho effects and private estateof a sovereigit^ 
like these «f any ordinary individual, Are in .oonunon, 
an<^ distributable among all his sons/^’ Those seem ta 
l)c the only instancesofthe kind ; t][jieoxception Arising 
from the natmse of the thing, sanctioned by custom. 
1 1 may be convenient, however, to advert here to some 
other hubjeets, upon which doubts liavobeen entertain- 
ed, upon no solid foundation. Such, Upon a snpp&sed 
analogy to a corody,, as well as -on tho ground that 
j>artition of them among a number, for Avbose main- 
tenance tliey cannot adequately provide, would defeat 
theirobjeot, aiothe VurtamK hnzaar Vnrtcmalu, 
and other dues ao*rui«g to the couicopoly of a village ; 
which, though agreed to be heritable, liave been denied 
to be divisible.^*^ But a corody, being, the gi^nt of an 
annuity assigned upon some paiticular fund,^®’ if made 
to one of an undiA'kiied family and his heirs, with 
nothing in it to control the operation of the law, would, 
upon the death of the grantee, leaving sons, descend 
inc<*mimofi,andbedivi8iblo among them on partition. 

1 tie tJiesame witha village grantedia/Sjw/rytwji,^*'^*^ — a 
favourable tenure, conferred oocasionaliy by govern- 
ment, in consideration of the mdividnal merits of the 
grantee. Supposing the grant to be exclusive, it avmld 


(H Post, Apppiid. to rh. IX. p. 32^. —K. 
(i) Id Append, to oh fX p. U>3 - F3 
u>) 

(1) Catyayaua, C Dig 37*)., 

(f)) Post, Append, to oh FX. p. 365.— 1C 


[(a) And bo with land specially granted te maintain the rank and digtfity of a 
family, but the annual pioduco is divisible - Deo. M. S. U. t8>l, p. 96, and 
2«»'u]nd dcHcoud to the o1de<tt non ] 
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not be partible among collaterals and consequently, 

upon the death df the Srotryumdar, leaving eons, their 
uncles not sharing in the inheritance, it would 
descend (not to tho eldest merely, but) to all the sons 
in conimon. And, as to this leading' to endless divisi- 
bility, the objection, being inherent, cannot bo helped, 
unless obviated by the terms of the grant, importing 
a pfvrticular limitation ; since, otherwise, the law must 
prevail. Nor is the case of the conicopoiy distinguish- 
able from 'that of the various offices attached to the 
pagodas, and other religious establishments of the 
natives, the rights of Brahn^ins attendant upon fu- 
nerals' andthelike ; which, ho weversome ofthemraay 
be disposable by regulating the periods of their enjoy- ' 
ment, as they are in general hereditary, so are they 
likewisecommonand divisible ;'®’asareal&o assignmeirts 
to individuals of the government share of tljo pi’oducc 
of a portion of land, called JaghiresP^ But lands en- 
dowed for religious purposes are not inheritable, and 
consequently not divisible, though the management of 
them may be so.'*^ Impartibility results also from 
aj^popriation; uponwhichground,aswellastb obviate 
the inference from their havingbeonobtainedat theex- 
penseofthejointestate,ithasbeenthoug}itoxpedient(it 
seems)expres8lytodeclare,thatm<>escontinueto belong 
to their respective husbands, upon, and after partition. 


(1) Partaiib Bahaader Sing r Tilukdha&bo Sing ; Bong Bep. 

1805, p. 101 

(2) 3 Dig. 375. — Post, Append to oh. IX. p, 368. 

Mt Hiajoo V Mt. Buddun ; Bong Hop 1812. p 827. • 

Kalacliund Ohackurbutt^ v. J. Chuckurbuttee , Id 1809. 
P 211. ^ 

(3) Post.AppJia toch TX.p 329— E 

it) Elder widow of Baja Chatter Sein v. Younger do of do Id 
1807, p 103 
Ante, p 161. 
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Such ia the explanation given of “ women, ” in the 
aeveral toxts enumei'atiug things fliat are exempt. 
They are said^to respect the wives of the co«heirs, the 
leiiiiale slaves of the family being clearly partible.^’’ 
Upon this ground rests the exemption of tire Clothes 
and jewels of the different menibevs'of the family, 
whether male or female but it is condned to such 
as have been usually worn ; habitual wear (^ys 
J agannatlia) being considered as a mode of actfuisi- 
tion.^’^ So, by the Ejiglish law, under similar circum- 
stances, it is matter of reference, in the Court of 
Chancery, to the Master, to inquire what jew.els or 
otherthings,aladyi.sontitledto,forhOr jtaniphernalia; 
and that the same hv,i’«tained by, or delivered to-her. 
But, by the Hindu law, clothes of value, as court- 
dresses and the like, worn only on particular occasions, 
in which all are interested, remain, on partition, as 
before, for common use, unless sold ; in which case, 
thqproceedsaro distributable.^*' Ah J, even of com-moii 
apparel, if one happen to have much more than the 
rest, the difference must be adjusted, cxcossivc dis- 
parity being in ^1 things forbidden.*’ The same 
principle of appArpriation extends to slave-qirU ; with 
respect to whieh, where there are in a family several, of 
whom a^y of the member’s have been in the Iiabit of 
employing one in particular to rub his limbs, or for 
whatever other purpose, his property in her pray be 

(1) Jim Vah (.b VI beot ii 28, 24 >3 I>l^ 882 

4 . 2 ) Menn,o]i iX. 219— 3 Dig 372 
Jim Vah ch VI aeefc y 14 
Mit on Inh oh 1. Beet. iv. 17, 19. 

(3) Daya Crama Sangraha, oh IV. sect u 13 

(4) 3 Dig 376» eb seq 381, et Beq. 

<5> 3 Di{» 373 - P4mf, Append to cK Tit p 370 
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couliriiioil^ wben they conie to divide ; without regard 
toany accidental SijSerence between her and the others, 
UB to age, etrengtl), or otlier qualities ; provided that, 
upon the whole, the partition be equal.^“ If theredtio 
but ond, it can only Jkj done by ('omphimtion.^*^ And, 
where there being but one, there have existed no such 
appropriation, she may be distributed by computation 
of twno and work (alternhricihusj, like any thing else 
physically indivisible,^''^ and which, therefore, where 
many are concerned, can only bo enjoyed by turas, or 
in common, subject to specific distribution by means 
of sale.i'*^®^ With respect to women of the kind alluded 
to, t hat have belonged specially to the father, or other 
ancestor, they are not to be distrilmted, but maintain- 
ed, as long as they continue to conduct themselves 
irreproachably And, as to other things that we*i'»* 
his. in a peculiar sense, such as clothes and ornaments, 
his bed, with its fuimitui'e, as well as his conveyance 
and the like, “ after perfuming them with fra^r^nt 
drugs, and wreathsof flowers,” they arc directed to be 
givon'to the person partaking of foodathis obifequics.*'” 
Any other particular article, asaliorse/orcarriage, may 
beexempt on the same ground ; and, analogous to what 
‘ will be stated hereafter, with respect to acquis^ions by 

(1) Menu, ch, TX. 219 — Gautama, 3 Piaj. 380, — T<1. 37*1. 

Vail. oil. VI. sect ii § 21. 

Mit. on Inh. oh f. sect, iv. § 22 

(2) 3 Dig. 384. 

i3) *2 Dig. 50r».- •Vriha*<pati, 3 Itl. 370 • 

(i) Jim. Vab oh. 1. 10. -3 Dig. 373, 379, cfc seq. 

(5) Mit. on Inh.^h. 1. Hoefc. iv § 17, 22. — Id ch fT ^ect i. § 7, 28 

(6) Mil. on Jnh. ch. I sect. iv. § 17, 18, 22 

[{a) Thib poition of tlif* law ims lioeomo obsolete in conse<inrnce of the Aboli- 
tion of ^laveiy.) 
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science,— “books, tools, and iniplonients of art belong’ 
generally to those who can best emplby thenij the rest 
taking to otlfer parts of the property, unless where 
tlna whole consists ot* nothingelse ; in which case tljere 
must be a gener&l distribution, oj* a sale, and equal 
division of the proceeds. But the most ^neral ground 
of inipartibility iesepamte cu tjiitmtwnP'^ The common 
stock (as has been repeatedly observed) may consist 
either of ancestral, or of acquired property, or of both ; 
and, having been augmented or improved, the benefit, 
on partitiem, as well as diiriiiig the period of joint oc- 
cupancy, accrues to all* alike, without regard to the 
degree, in wliich each may have conliiibuted to its en- 
hancement. It is like accretion, under the ci’viHaw. 
The property is substantially the same that it was, 
thdugh rendered more valuable by cultivation and 
care.'^^ *But a raeurber of an undivided family, conti- 
nuing such, and enjoying, in coiqmon Tvith bis co- 
heifS, every advantage incident to their unseparated 
state, may, in the meantime, acquiin separate proper- 
ty to his nwn particular use ; in which, upon a divi- 
sion, they ■will liave no light to share. But the ac- 
quisition, in order to be so, must have been an origi- 
nal and independent one ; the essence of the exclusive 
title con^bting in its having been made by the sole 
agency of the individual, without empjoying ft/ the 
purpose what belongs in common to the family.^®’ If, 
the family property have been instrumental to it, it 

(1) Post, Append to cb IX 371. 

(2) Mit on Itth oh I. soot iv. 30, 31.— Dig. 387 

Pui tanb Bahander S. V Tilnkdbaaoe S ; Beng Itep 1807, p 101 

Sheoperahand S. v. Knlunder S. % Beng. B«p. ante 1805, p. $3 
t(a) V, -I. Mad BnddorConriDe&ik 1484 
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vests iii the family Whether it have heen so, to the 
effect of rendering joiot that acquisition which was, 
in fact, the productof an individual, niay'he sometimes 
a question of nicety, suited to th^ subtle disquisitiou 
of Hiddu lawyers , Assuming as a'Hindu principle, 
that de minimi noncurat lex, (it being said, on another 
occasion, that “things of ordinaiy value may be given 
“upyiw they are mere chaff,”)'*'* in the instances ad- 
duodd, of a coparcener, in the practice of separate 
agriculture, talcing a rope for h}s plough out of the 
common stock, or of one begging alms, in a pmr of 
shoes that had belonged to it,<l^ it might be disputed, 
whether such contributions could invalidate his pre- 
tensions toan exclusive right in property so acquired.'®' 
The question)^ in these cases, must bo one of discre- 
tion.'*^^ It seems agreed, that maintenance in the 
family, daring the period of the separate acquisition, 
though it contribute to the end, is not alone sufficient 
to affect it with a joint character, the oxpendilhro 
for the purpose being incidental.'*' As well (says 
an author) might it be said that it should* be com- 
mon, inasmuch as the acquirer “ sucked his mother’s 
“milk.”'*' So, though there should have been 
ever so considerable a disbursement* froln ^he fami- 
ly property, on his initiation, or marriage, neither 

(])’<^eiin,eh, nc 308. 

Jim. Vohe VI «ecl) i § 5, 10, 2^, 21*. 

(2) 3 Dig 381. 

3 Dig 858. 

(4) Pott, Append loch IX. p 372^“ BL 

(5) Jim Vnli. ofafVL teot. i J 47— -Post, Append io eh IX p 874 

(6) j^Visvempa, Jim. Vah oh. TL 1. { 48. 

[(a) Ajiolhtr ewlmii iiurittiuse of ihit k. noM at piige 18, wliera pveperty it 
ingivM a^Metival H aoqvdradV any art oe telMia^lMileated hj cue'* partiit.l 
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vnll this subject his individual gai^ to be partici' 
pated because every thing of the kind is collateral 
to them, and not ^th the view in question ; whereas, 
ti^ake the case put of the rule, where there has bben 
no conjoint labour, the common fund must have been 
directly instrumental/’’ The xulo applies to all the 
various modes by which property is acquirable,, as 
agriculture, merchandize, service, science, and military 
achievement ; with ^ifts, or presents ; as also to what- 
ever may have beeil recovered, by an unseparated 
member, of family property, which, in the time of the 
ancestor, had been lost/’’^“’ But, with regard to a 
in order to its vesti^ separately, it must have been 
pure in its motive, and personal in its object ; for, if it 
were in return for somethingpreviously given, it would 
be liable to be consi^redascommon property, common 
property having been used in obtaining it/*’ Not that 
wherever there have been mutual gifbs^ the gift to the 
coparcSner is necessarily partible. It depends upon 
whether the one have been in consideration of 'the 
other, a present piade, with a view to a return.*®’ A 
gift under such circumstances loses the nature of one ; 
do ut des, it is too like a contract, the result of which 
is commofl. Nuptial gifts, which a man receives' with 


(1) : Jim Vdi. oh. YI. Boot. i. § 49. 

(2) Jim Yah. ch. VL sect, i § 16, 46>, et seq. — 3 Big. 552. 

(3) Jim. Yah. oh. VI. 1, 36.-^Mit. on Inh. ch. I. iv. 6. 

(t) Menu, oh. IX. 206. — Jim. Yah. oh. VL i. 7, et seq 

Ysgnyawalcya, 3 Big. 348*— Mit. on Inh* ch. I. iv. 1. 
Nareda and Yyasa, 3 Big. Si4« 

(5) 3 Big 863, et seq. 

Vida set (a) ante, p 195 1 
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Lis wife, axe particKlaxlf noticed as exclusively his 
— which* is the more remarkable, as the funds of the 
family must bear the expenses of the marriage ; but, 
as already intimated, this does not render thempa^i- 
ble, the expenditure being incidental only. So, as to 
what is received at a marria^, in the form termed 
Aswa, at which presents are made by the bridegroom 
to the father, or kinsmen of the bride.® It must be 
exclusive also to* the donee ; for, if it be made on the 
ground of his being the son of a particular person 
named, all the other sons (if any) participating in the 
consideration, the effect of common relationship pre- 
vidls ; and it is the same as though it had been express- 
ed as for all, in which case ther.. could arise no ques- 
tion as to the effect.® It is of no importance who the 
giver is, and therefore, upon principle, a gift by a 
strangerthroaghcommiserationslft»uld be the donee’s ; 
yet such a gift ensures to the benefit of the &.mily of 
which he is a member, though not referable to 
the joint funds ; and tmcLswre found is another excep- 
tion ; both alms and it being, at all events, partible.® 
The instance of presents is of this importance, that 
it is the most usual mode in which acquisitions 
are made, without expenditure particularly among 

the Brahmins, with whom they are one ofthe seven 
recQ^ized means of acquiring property, though not 
a commendable mode, even when received &om 


(1) Mcnn, oh IX. 206. — Jim. Vah. oh VL sect, i § 0, 38. 

3 Dig 863. — Daya Crama Sangnha, ch. IV. sect. ii. * 

(2) Mit. on Inh. ch. I seot iv. § 6/ 

Menu, eh. Ill 26.<->Aiite, p 42. 

(8) Srioriahna, note to Jim. Vah. ch. VI. seot. i § 51.-^ iDig. 401. 
(4) Sricriahna, notq to Jim.'Vah. ch VI sect i § 37. 

(5 Jim. Vah oh VI sect i. §8. — BIenii»ch-X 115. 
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respectable persona ; 'while acceptance of t^em from 
low ones is so much the contrary* that it requires 
to be expiated by abandonment, and rigorous devo' 
tiQn.o> And, though the benefit of them belongs, in 
point of law, to the individual, — ^in practice, partition 
of gifts is said to be not uncommon, particularly among 
the liberal; founded, it may Be, sometimos, on tho mis- 
take of supposing:an acquisition to be subject to par- 
tition, simply becauseitwasobtainedby anunsoparated 
coparcener, according to an ancient opinion, that has 
been refuted.*** Next, as to pro})erfi/ lecorered; at 
whatsoever time lost, and referable to whatsoevortitle, 
so it be femily property,^** being redqpmed, without use 
of the common stock, it belongs exclusively to the 
rocoverer, notwithtoAuding the former right.^** The 
recovery, however, according to some authoiities,** 
must have been with the privity of tho co-heirs, unless 
there appear to hafe been an abandonment by tliom, 
of which silent neglect on their part may bo evidence *•'' 
It must at least have been bond Jide, that is, not in 
fraud of their tiUe, by anticipating them in their in 
tention of recovering it. Still less would it be available 
to exclude partition, if pursued in face of an express 
inj unction on ilieir part/** It is laid down by J imuta 

(1) M«nn, ch. XI* S4, 42 70, 254. 

(2) 8 iJkg 401.— Jim VrIi ch VI. sect i f 53 — Id eect. « S^13 note 

(8) Snonahna, note to Jim Vah ch VI sect* i § 33 -Id n 37 

(4) Henn, Ch If. 209 ~Ya(|nyawalcya, 2 —3 Dj ^ 343 
Mit on Inh. oh I eeot ir. § 1. 

Jim Veh. ch VI sect i § 40 

* Daya Crama Sangraha, ch IV sect n 1 1 

(5) Mit on Inh ch I sect yr § ^ 

Chandeswara, Contra — 3 Dig 364, 365 
Post, Append to oh IX p 377 

(6) 1 Dig 214 

(7) 3 Dig 367 -“Daya Crama Sangraha cl»* J\ n 9 
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YlAani^ an4 in the Mitacshara, on the anUionjlpif 
Sanoha^ thatland^ ienot included inthis role ; aposiiion 
notadmitted by Jagannallia.^^ Where>'^om circum- 
atances the recovexy k amilable’to tha family, the 
reeoYexex, oh parti^n, takes a fourth, and l^e residue 
ouly is divusble/^’ As to gaiils by science, the rule 
applicable to these embntces a variety of particulars, 
tharoot (vid) firom which tihe Sanscrit word (vidya, 
science) is derived, signifyingany knowledge, or skill.^^ 
''In fact, (says Jagannatha,) in all oases whatsoever, 
" -wherein superior; skdl is required, the wealth gained 
"is t^hnically denominated, the acquisition of sd- 
"ence.”*'^ Hence, beside what may be gained by it in 
its more direct and appropriate sense, it includes what 
is received by a teacher from his pupil, or by a priest 
from those for whom he has officiated ; a fee for an 
opinion in law, or upon any other subject oq, which 
the receiver may have been professidnally consulted; a 
literary prize, or h reward for reading in a superior 
manner ; not to mention what is won at play/^) 
It extends also to the liberal and elegant arts, among 
whidi working in metals, long practised in the East^ 
is enumerated, with music and painting. Thus, 
having taken gold, for instance^ and^made it into 


(1) Sonobay 3 D%. 375 — Yajnyawallcsya, Td. 843. 

^ Jim. Vah. di. VI. sect iL { 88, 89.-*Mit oti Inh. oh. if sect, iv, ( 3. 
|l 3 Dig 337. 

See also Beiig. Rep. cmte 1805, p 36 ; ^rhioh seems to hare heen a 
case of land. 

(2) Hit. on Inh. oh. I. sect. iv. 2 . 

• Post, Append to oh. IX. p, 179 — C. 

(3) Jim. Vah. oh VI. sect. ii. § 17. 

(4) 3 Dig 839. 

f 6)* Jim. Vah. oh VI. sect ii. $ 1 to 13 — Oatyayana, 3 Dig. 388. 

Daya Crama Bangraha, ch IV. seek, i. 13, et seq 
2 Dip 65, 179 
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bracelets, the ornament, so far as respects the ma- 
tenal, is common and partible ; wl^e tbe sa^ 
peradded bj^the skill of the artist, regard^ as m 
aeduisition made thSrodgh science, is subjectto the icnle 
applicable to that particvdar subject.^’’ With respect 
to gains by vaZour, falling under the Mune considera* 
tion,^®* — ^by those, technically understood, is hot meant 
military pay, whioh, as to its partibility, is not distin- 
guishable from any other ordinaiy a^uisilj^on ;*”^but 
such, where extraordinary prowesshasbeen displayed; 
being resolved by Menu,^*’ and others, info the reward 
of a gallant action in •the field, or into spoil •taken 
under a standard, after a routeof the' enemy ; of which 
latter it is remarkable, that, as with us, it does 'not 
vest without the assent of the king.^*^ By the ancient 
law, acquisitions by the elder brother, without use of 
the fiuilily property, were partiblewith such of the rest 
as had cultivated learning ; on the^ground that, a^r 
the death of the father, being in loco parentis, he could 
not acquire for himself exclusively; but this considera- 
tion of the elder brother gradually subsiding, the ‘dis- 
tinction is worn out, and he stands, in this respect, as 
in others, now^ upon the same footing with the rest.**^ 
Wherever there has existed an employment of the 

(1) Jim. Yah. ch. VI. sect. iL note to § 1, and § 11. 

(2) Jim. Vah. ch. VI. sect. i. § 10, 12, and .iOt6 to § 51. j 

(S) 8 Dig. 346, et seq. 

(4) Menu, rated in 3 Dig. 367. 

* CatTayona, cited in Jim. Vah. ch. VI. 1. 20. 

(5) 2 Dig. 155, 168. 

(6) Menu, ch. IX. 204, 109, 110. 

3 Dig. 371. 

Jim. Vah. sect. i 5 54 
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joint funds, or a common exertion of the co-heirs, in 
either of, which cases the acquisition is partible, the 
acquirer tahes a superior share. In all other instances, 
that of property recovered exceed, a share, extra the 
number that is to divide, is given tb the special ac- 
quirer, b^ondliis equal ^are and, if more than ono 
have been concerned with him, they paiticipate in the 
exoess.^^) In the instance of property rectmred, the 
cfpecml claim of the recoverer is to a fourth only, in- 
stead of to a double share ; the ;merit of recovering 
what has otd^ been withheld, npt being considered 
equal to that of making a new acquisition.^^ But 
whether by this is to be understood a fourth of the 
whole property recovered, or an]^ a fourth of an equal 
E^iare, added to a share, seems uncertain.^’ Claims to 
extra shares may of course be adjusted with consent 
of parties, being sometimes treated^ discieticdiary in 
.amount.^*’ But the specific measures are as has been 
stated. Tliis effect of the use of the joint stock, in 
rendering separate acquisitions, in guaeral, common, 
is attended sometimes with injustice, where, in cases 
of small patrimony, large fortunes «are made by the 
unaided exertions of enterpnziog parcepers ; of which 
the benefit may eventually be shared by droneS, who 
have $n no degree ^conduced to their accumtilation.^^ 
Nor,^oobviatethi8,uithere any resource, where timely 

(1) Jim. Vah. ck VI i 28 — Mit on Ink eh. I, ir. 89. 

Vasishta, 3 Dig. 366, 405. 

(215 Jim Vah. oh. VL oect. il. 39.-8 Big, 366, 307. • 

Railhaohom B. v. llaghoomnida &. ; Beng. Bep ante 1806, p 86 

1 $) Jim. Vah. ch VI eeot. ii 38« — Mit. on Inh^ ch. I. iv. 3. 

• Not© to 3 Dig 366.— B©?ig Rep. ante 1806, p. 36. 

( D Post, Appoml. to Qh. IX. p. 882. 

(») Ant© p If) — Post Appontl toch IX p 374 — B 
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separation has been omitted ; a right to .the benefit of 
each other’s labours being incident, where copartner- 
ship has continued, and the joint property been instru- 
idental. But, where the latter has not boon the case, 
the claim to participate fails, though made by an un- 
separated member.o* 

fi. As to things specially divisible ; they are distin- 
guishable from such as are impartible, in thatthelat- 
ter are so upon the grounds that have been stated, the 
former, in point of ^t, being of a nalwro to render 
division inconvenient, if not, as is often the ca§e, im- 
practicable ; and for which, therefeere, a virtual parti- 
tion is substituted, nifiere a direct one cannot easily, if 
at all, be had. Such are a road, a way, pasture for 
cattle, or a well ; with other instances that have been 
already incidentally noticed f' and of which the 
number and kind are indefinite, liable to be modified 
by custom, whether local, or applicable to a particular 
class or comnlunity — and, in general, where this 
does not interfere, equality, subject to convenience, 
being the object, the moans of attaining it appear to 
be left very iduch to the suggestions of reason and 
good sense, having regard to the circuih&tauces of 
families, and the nature of the property to be dHded. 

3. How partition takes place . — Under this head are 
to be considered Jvrst, the modes that may be resorted 

(t) Soobuns Lai Hnrbrma Lai; Bong. Eep. 1805« p 7. 

(2) 3 Dig, p. 372, et seq, 

Daya Crama Sangrabib, ch IV. aect. ii* 13, et aeq. 

(3) Catyayana 3 Dig 37fi 
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to for partition ; secondly, the rules to be observed in 
n >»i.lcing it. The Inodes being the same as on partition 
by a father, namely, by arbitration, adjustment, or 
lot, in whichever way it is effected, the lawproscri^ 
an instrument in writing, called by Yrihaspati “ the 
“ written memorial of distribution,” but it has not ren- 
dered it indispensable.^^^'*’ — It may be here remarked, 
that the instruments and agreements of the Hindus 
are* in point of fprm, models in their way. Penned in 
general by thovillage accountants, ( dbnicopolies ) while 
they express^every thing that is material, they do so 
with a compactness and precision, not easy to be sur- 
passed. A regular instrumeiit of partition, being en- 
titled according to its purport, the things distributed 
by rt are specified by name, and may be inventoried 
on the back, the amount being noted also in figures, 
to preclude any fraudulent insertion subsequent. 
But they are considered to be best«enumerate<!( in the 
body; and this, so as to show what each has received, 
that the fairness of the division may appear. "With 
the date, the names of the parceners are inserted, de- 
signated by those of their fathers, the samo names, 
among Hindus, being usually coiqmon to many; 
for which reason, the paternal names of the drawer 
of the instrument, and of the witnesses to it) are 
added. Where ibis oZopropA, there is the less ne- 
cessity for witnesses ; but they are in all cases re- 
commended.^’^ The greatest credit attaches to such 


(1) Ante, p. 190.— Post, Append, to oh IX. p 385.— E 

(2) 8 Dig. 408. — Post, Append, to oh IX. p. 889 • 

(8) Vnhaspati, 3 Dig 408, with the pommentary. 

Tfljnyawaloya, 1 Dig. 23. 

[(a) AutnalpoMeMdonof the shares by eaeh member is essential to a vaUd dltlsion) 
although a deed oC separation eziat.-^M. S. (J. Deo. 1853. p. 125 ; 1857, p. 29 , 
1859, p. 11, 260 1 
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an iuritnnueiit, executed in thepreseucc of, and attested 
by tlie liaja, and his officers by which js to bo 
understood sihiply a public, a u tliunti<*ated attestation. 
What the law expects in general is, that it should bo 
attested by kinsinen ; the want of whom, however, and 
the conso<jueut substitution of more distant relations, 
or even of neighbours, is always open to be explained.^’* 
I'ucli in fact is tbc order, in which witnesses for this 
purpose are classed ; ibi.siacjiljciug described as persons 
allied by conimunitv.of funeral tiblatious, or as sprung 
from the same I'ace ; rt'kitions, as maternal uncles, and 
other coUatoral and distant relations of thofeimly. 


As to the partition itself, accounts being previously 
settled, and debts and other charges provided for,*^* 
whatever course be adopted, the division of all, ac- 
<]uired as well as ancestral, must be intrinsically tlie 
same, !. <•., in gcn'cral, equal, Avithout deductions 
making allowance for lUsipialificatHous resulting from 
defect 1, moral andphysical Even under theoldlaw, 
tbc right of primogonit tire, on jiartitiou, operated only 
iqioTi what had descended, not upon that wdiich' had 
be<m acquired. *With regard to this, an unequal aug- 
mentation of that which is ancestral IcaA'cs it still what 


it was, equally divisible, so, wbatqvor is entitled tu be 
considered as joint, isalikopartlbloai tongall, Avi^thout 
attention 40 tlic degree in Avliich iudivitluals may have 
contributed to its pi-odiictioii ; sul>jecl ahvays to the 


(1) apijr tlfi. 

m 3 nig. ti I, ^ 

(i>) All Us p. l<ir» --V.H 
( \) IJeiiLif. Rcf). i d'-t > l.)r 1"^!^ |». , 

• ) Auto, <'li Vn. p IVj. 
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speciid claim of any one,f<nr extra acquisitions.^^ So, 
wiiere enjoyment of what lain common may have 

been unequal, that of some having been* greater than 
tiiat of others, the shares'upon a division are still t<vbe 
the sanr^ the law taking no account'of greater or less 
expenditure, unless the diderenoebesudii as to exclude 
ell idea of propoition, the objeet entirely selfish, or the 
einmmstanoes of a kind to impute fraud If tlie 
iWmily of ono brother, beingiuore nwnerousthan those 
of the rest, have, in the maintaining of it, incurred a 
greater expense, so it has been proportionate, and not 
excesmve, the difference is not to bo regarded wheii 
they come to divide ; and the same principle applies as 
to what may have been laid out^oii the nuptials of a 
daughter, or the initiation of a son,'*’ — occurrences, in 
Hindu families, which, it has been seen, constitute a 
dbaige on the joint property, where they are undi- 
vided*^*^ But, if ofie, giving a loose to pleasuresi in 
which the rest have not participated. Imve thereby 
brpken in upon the common fund t'> an extent not to 
be justified, he will, upon partition, reemve his portion, 
diminished by what he has dissipated ; though it is 
said, that if more than the amount of his share have 
been so expended, the law does not direct that the 
excess^shall be considered as adebt.'** So,inthe Bengal 
provitSces, but not in Soutliem India, an unproductive 

(1) deno, cb. IX. 206.— 2 Dig. 664, * 

Mit. ott Inh. gK 1. &cob. iv. 31 — 3 Pig. 367. 

< ro«t, Append, to oh. YlII. p. 312. 

(2) 8 D%, 391, to the end of the socUon. 

Poet, Append, to oh. IX. p. d&4*-*CV 

(3) 4 3 Pig. 108. — ^Daya Grama Satigraha, ch. VfL 29. 

U) Post, Append, to ob. VIII. p. 170. 

(6) 3 Pig 290.— Vide ftnio, p 167, 
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pafcener may be shared out of the propeHy acquired ; 
but must receive bis portion of the original s^ock des^ 
cendcd/^' It* is the same of a loan or gift, even for 4 ^ 
gond (as for a religious) purpose, if made by a parcener 
on his solo account ; or of a sale, a purchase, or an 
hypothecation ; the principle being, that the patrimo» 
ny, or family property, is not to be arbitrarily 
aliienod otherwise, where the purpose and end have 
been the bU{)port, the interest, or tho'spiritpal benefit 
ot’ the whole.”’ , 


4 . With respect to f/ie proof of a disputed partition^ 
thougli the law favours Reparation, by which roKgioUS 
corcjiionies are multiplied,^'*’ it presumes joint tenancy 
as the primary state of every Hindu family ; and this 
especially among brothers, it being nmst natural for 
suefi “to dwell together In iniity.”<’> Important as* 
the ({uof'tion may be to strangers, ap})earance9 as to 
the fact are not always to be relied npon. 'The l^gid 
itlea of undivided, regarding as it does, jjroperty, a fa- 
mily may be separated as to rcsidenee, meals, and 
ecremouies, so as to seem even to their neighbours, as 
well os to others, k> be divided, withowt being so ; re- 
maining, in truth, Amited in interest,^*’ As, on the 
other hand, having parted property, they may have be- 
Gomelegally divided by aseverance id their worldly con- 
cerns ; and yet, continuing to live and vjat together,^’'’ 

•* 

'0 *1 Diff. 07 - Ante, p 197 

(2) Ante, i> 18 — Post, Appenil to ch. IX. p. 338. 339 — C 
(3j 2 Dig 103.— 8 Dig 391, efc Pcq- Post Append hi ch TK p 338, 
; 339 — C’ • 

(0 Mcmi, eb. IX —2 Dig S34— 3 Id. 79 
(>) Po^i, Append toch. IX p 317 —TC. 

(9) Id, p 347.- K 

{T) Jim Vnh rli V3 sec* i 5 2^ 
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pfiirformittg also in common their solemn and accus- 
tomed rites, they will appear to bo still united, though, 
in reality, and to legal purposes, they are no longer 
so/” •This renders it, moreover, in man v cases, wh^e 
eoiit^tcd, (as itoffcehi'*,) difficult to determine, whether 
the family bo, or bo not, a divided one. The question 
may aiiso <imong themsolves, onejncinber claiming 
partUion, while the rest insist upon its having already 
taken place, at a tin^ie past. Or it may bo raised by a 
croditoi', Ijaving an interest in ebiisiclering it as undi 
vided,. whereby he extends the land for the payment 
of hibdebt, thecrcdit having perhaps been given under 
this:' idea, though in truth, perhaps, a mistaken one. 
Tlie obscuiity in which it is sometimes involved, pro- 
ductive, as it. is, not only of ovcntual litigation, biut of 
occasional fraud and iuju.sticc, may be attributed to 
the law, allowing^partition, without the pi’csencc of 
witnesses, or intervention of any deed ; thus leaving a 
transeiction of such posmblc consequouco to others, :is 
well as to the family, to be performed in seerpt, I'osting 
in the breasts, ajid in the conbciou.siiess alono of the 
parties. Where this has been the case, and the in- 
terest of any one is opposed to the claim, the fact re- 
mains to be collected from circumstances ; 6bserving, 
whei^gyer the Unglish rules of evidence do not prevail, 
the distinctions that have been noticed, as to the order 
and credit of the Avitnesses.**^ 

The presumption raised by the law, from the natural * 

(3) 13 Dig. 4^17, et seq. 

Khodocram Sorma^. Tirloclinn ; Bcpg Rpp. auto 1805, p 37. 

(•!) Anfo, p. ±23. 
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Htato of fmiiilies, in favour of union, luay- bo destroyed, 
by evidence of separate acts, inferring a contrary one, 
and amounting to proof of partition having taken 
place. . Such are' for this puriioso religions ones, the 
religious duty of coparceners being single diessing 
food ; transactions inconsistent witli the idea of their 
continuing united, as making mutual loans, sales, pur- 
chases, and othei* contracts ; or becoming suretiee, or 
.■\\itncs.ses for one another, on sulijects of .propei'ty.^' 
'L\) which, as in<licatiiig the understanding of neigh- 
bours, may bo added, delivery to them severally of 
ju'ovibions, and other due.«!, by the village* peasants.^*’ 
( )f each of tliese a little more at large, in their order. 

Of the religious duties of the Hindu, some are in- 
dispen,sable, others in their nature voluntary. Of the 
laltor sort are sacrifices, consecrations, the stated obla- 
tions at noon or evening, with \v hateverelse there may 
be of a siiuilar kind, the performance or non-perform- 
ance of which re.spccts tho individual merely. It being, 
under any circumstances, competent to discharge these 
jointly or severally, it follows that tho performance of 
them, the one way or the otlici*, affords no inference as 
to the state to^be investigated. Tho proof in question 
results from the separate, iolemuizatiou of such, the 
acquittat or neglect of which isr sfttendetT witlr conse- 
quences beneficial, or otherwise, to tl^e individual, in 
his capacity of IJotisekeej^er, ( O' ri/icasUi,) or nmster of 

(1) Po9t, Append to ch IX p. 887, 393 

*(2) Hit. on Inh oh. II. beet, xii * 

Nareda, 3 JDirf 407, 417 .•—Post, Append to i li IX. p. 301, C and R j 
and 893, 397. 

(3) 3 Dig* 421 -Vrihaapati, Id 427 — Yajiiyawalrya, 1 Dig 228. 

(4) 3 Dig. 430. — Infra, p 230 , . 

J K»>nihnv Hop p 211 
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> a iktuily, the third aftd most important order among 
the Hindus. Of this kind are among orthersj; the five 
great saoramentS) in favour of the divine ss^ee, the 
“ manes, the gods, the spirits, and guests,” enumerated, 
descrihed, and enforced by Menu ; it'being of such, of 
which it is said, that of undivided brethren the reli- 
gious duty is single, i. e., performed'by an act in which 
all join ; severing in them, and performing them sepa- 
rately in their respective houses u/yerpartition.”’ Still, 
such separate performance is not. conclusive ; it is a 
circumstance merely.'*' 

Beciprocal gifts and mutuaf contracts are inconsis- 
tent with the relation of parceners; in which, generally 
speaking, every tiling is in common. They*become evi- 
dence, therefore, where they appear, of partitionhaving 
taken place. So, with regard to income and exjaendi- 
turo, wilh the infinite dealings in which men's interests 
are concerned,carried on wi thout consulting each other, 
and this publicly, and without reserve ; the same.infer- 
ence arises.'** As to separate acquisition, it concludes 
nothing, since, as has been seen,'*' it may take place, 
consistently with copartuorsbip. Add, with respect 
to any one, or more, of tbo instances specified, they 
‘ are buU evidence; though the concurrence of all, to 
constitute proof, is not requisite.'** The one the most 
to be relied upon is, the taking food, separately pre- 


(I) Monti, ch. III. 09 to 81.— Anon, text ccclxxxviii. H Dig. 420. 
3 Dig. 417, 418. 

(•2) PoBt, Append, to oh. IX. p. SOb 
(3) 3 Dig. 418. 

(♦) ,NnTOln, C Dig. 417. — Tcl. 419. 

(.*1 .liin. V.th. oh. XrV. JO. 
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pared. Yet^ aa it may be matter uf . coiiveuiencc^ 
among parcenens having large familfes, to have neptv 
late cookery, ‘dressing theii* victuals apart, this alpo is 
but a circumstance; which may be explained ; or its 
effect, in point of evidence, may be removed, b^ show- 
ing not separate, but -joint preparation of grain, for 
oblations to deities, and the entertainment of guests, 
as well as for other purposes which, among united 
co-heirs, arc essentially common, .^ut, in genoial, a 
distinct preparation of -food, after an agrttemont to 
separate, proves partition, and the previous agreement 
may in some cases be inferred from that sole evidence ; 
but more satisfactorily ih proportioni as a greatef num- 
ber of the indicated circumstances concur.*^* 

• • 

Nor can brothers undivided, or other parceners, be- 
come sureties, or give evidence for each othor,**^ any 
more than make mutual loans’."'^ The connexion, so 
subsisting, forbidtrevery thing of the kind. With re- 
gal’d to their being witnesses for,or*gainst each ot}ier', 
the restriction does not apply to cases of slander, vio- 
lence, or the like ; but only to matters affecting the 
joint intenest, and so raising a direct objection to their 
competency. Testimony therefore between them, ad- 
mitted in such a case, implies partition.'*^ J agannatha, 
in the close of his cliapter on the subject, admitting 
that libeAies may be taken with the patrimony, in- 
consistent with the relation under which it is liold, so 

(1) 3 Dig. 431, 428. (2) 3 Dig. 421, et bcq. 

[(tt) In oaaeA whore the £ngliah Lai^ of Evidence prevails, ineompoteuoydiriBiiig 
from XMConiary interest no longer eusts (Act II. of 1865, seot 17) and therefore 
the presumption of partition alluded to in the text cannot be diawn from the 
simple cueumstanoe of on$ brother having been admitted a witness in a suit 
affecting another or the family intcre&ts generally. ] • 

f(6) Self-acquired funds may be advanced for imj^rovemeni of ancestral pro- 
perty «^ubjccl to re payment - I. Mad, H4;h Court Uep., 30®.] 
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as to render equivocal, as proof of partition, many of 
f ho acts that have been alluded to, sums up the whole 
in the following words: — *'In a doubt (aaye he)respect- 
“ ing a prior distribution, among those who severally 
transact commercial affairs, and thelike, but without 
** having separated their preparation of food by a pre* 
vious agreement, what (ho asks) is the rule of deci- 
“ sien, if the dispute concern that property, to which 
“ the transactions relate ? — Deduce the principle of 
“ decision (he answers) from regipiocal gift and rc- 
“ ceipt : for, in that case, donation, which is an act 
“ done for a spiritual end, has been made in contem- 
plation of abundant fruit from liberality to a Idns- 
man. Again, the people knaw whether these co- 
“ heirs have separated their preparation of food by 
“ pre^ous agreement or not. Again, do the peasants 
“ delher to them, severally,^ the provisions, and other 
" dues from their village ? Henco also a principle of 
decision may be deduced. In like manner, the 
“question may bo determined by their annual obse- 
“ quies for a deceased ancestor, and by thoit worship 
*'of Jjochsmi, or other deities, and the like.” On 
this topic Jimuta Vahana adds,'*^ “ tljis, and similar 
‘^acts, can only be done severally by divided^co-heirs ; 
“ any one of them must therefore be considered as a 
“ presumptive proof of partition, on failure of written, 
“and oA.1 evidence.”^*^ 

r>. 1[tremainstoconsidersou\onm/^crs.«/(&sei2'/{en^, sup- 
posing apariition to liavc taken place, T n general, once 

I 

(1) Jim. Vah ck XIV a 

(2) 9 Oit,'. 
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iRade, ii cannot be opened.^’ — Y et, if e£S»cts tbat were 
not forthcoming at thetimO; be afterwards re6qoeir^d,\ii 
a way to wkmnt a claim' to participation ; and much; 
more if cmceaJment had taken place, a discovei;y Imds 
to a second division/^^ In the latter <^se, the tender- 
ness of the law, as to the means of ascertaining the 
fact, is remarkable, as if any thing like an exertion of 
authority for the purpose were, if posable, to be igroid- 
ed ; by which, however,, is to he understood only, that 
persuasion is to be Msed in the first instance, rather 
than coercion it being admitted that, the former 
faOihg, more effectual ones may be resorted to, *such as 
ordeal a mode of course not to be adopted m our 
Courts, in which trials and processes of all sorts are to 
be according to the provisions of their respective char- 
ters, or commissions. All authorities at the same time 
agree, that, to justify ai^tdtimate jirocccding of the 
kind, in order to force a discovery from an unwilling 
concealer, there should be a preceding inquiry, found- 
ed, not upon the light suspicion of any individual, but 
upon cirdhmstances, the law forbidding hasty recourse 
to ordeal.'*^ Tlfis delicacy, suitable to the intimate re 
lation of the parties, is by some referred to the consi- 
deratioi^ that dioneeahnent is simgly a moral o^ence,**’ 
as opposed to theji, which is defined to be the talcing 
of another’s goods, where there exists in tljo taker 

(1) Vribaspatir 3 Dig. 399. — Id. 400 

(2) CatyayaDft, 4.-3 Dig 898.-2ld. 44 J — Jun Vah. ch. XIII § 7. 

(3) Jim. Vah. cli XIII. | 7. 

<1) Catyaya«a> 3 D^. 305. — ^Id. 402. 

(5) 3 Dig. 397. — See also 2 Id. 0.— CiiUuca BllatLa, 1.— Id. 440. 

(6) SDicf. 391. 
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no common property/'* On discovery, distributio) 
takes place, subject to the question, whether the con 
cealer, who would have fraudulently apprapidated whai 
he kept badk, is to receive, with the rest, an e^ua 
shaA). That he should, may be cited, a number o|^ au 
thorities, including thatof Jimuta Vahana/^’to these 
may be opposed the reasoning of the Mitaeshara,^^ 
with the analc^ of the text of Menu,<** which, in the 
case*of aft elder brother defrauding his younger oneSj 
visits him At once with punishment and privation. 
Nor, upon the principle of its being still undivided, is 
he, by whom it has been attempted to embezzle, an- 
swerable for what he may have-used, provided his con- 
sumption have not been more than would have subject- 
ed him to account, in the ordinary sourse of the em- 
ployment by one coparcener, of property belonging in 
commqpL .to himself and the rest.'^* But, independent 
of concealment — 


Wherever, from any cauw not understood at the 
time,' the division proves to have been vnequal, or in 
any respect defective, it may be set to rights, notwith- 
standing the maxim that, once is partition of inherit- 
ance made — a position, that supposes it to have 

been fair, and made according to law.J^J 

(1) Jim VaR cfa. XUI § 8, 9, 15, and note * , 

3 Dig. 397 Commentary on Ycgnyawalcya -WId 401. 

(2) Jim XIII { 2 Dig 896, 397, 398. 

Daya Grama Sangralia, ch. VIII 2 

(3) Mit. on Xnh, ofa. I. sect. ik. § 4, 6, 12 

(4) Konn,Qh.IX 2913. 

(3) 8 D!i^402. 

(6) Hcmlt oh. IX. 47 —3 Dig 214 

(7) Menu, oh, IX 218.— Jim. Vah. oh XIII § 4, 5. 

Catyayana, 3 Dig. 893 — Id. 897, 899, 400 , 401 . • 

Daya Crama Sangraha, oh. V 28, 2 ^, and VIII 4 
Ante, p. 194 (2). 

{( 9 ) Whejre an nnequal dispoiition wa« unchallenged foi^ 19 yean, aomdoftcenoe 
mm preeumed.— X. AT. Pifekatna r, X. M. Goorvppa,^lA.aax»M Sudder Court 
Dee. i889,«p. 84 ] 
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Distinct both from fraud^nd mistake, is the case, 
where, the partition not having beerf completed when 
it was begun, h^iestdtteremains undivided ; upon which 
tha rule }s, that while it continues in the possession cf 
any 'of the co-heits, the title to their shares, of buck as 
remain at homo, is preserved to them tb the fourth ge- 
neration ; and, where the aheestors of any one have 
been so long absent abroad, it is good as as^ the 
seventh.o> But, whether, in other respects, an undi- 
vided residue shall bo subject to rules of^ succession 
relative to separated,’ or unseparated brothers, a differ- 
ence of opinion exists/^ In tho meantime, pending 
its suspension, contrary to the course while the family 
continues generally undivided, the acquisition* of a 
separated parcener, by means of such residue, is ex- 
clusively his*; subject toan equitable allowanceby khn 
for th^usc he may have made of it ; analogous to the 
case, as among partners In trade, to whom in general 
the* law of co-heirs bears no affinity/®’ 

Not only may an original partition be reformed, by 
means of a supplemental one, but there may be an en- 
tirely now one, upon a re-union of any of tho separated 
parceners, competent to the purpose and this, as well 
after partition by a father, as among co-heirs.'®’ The 

0 ) Jim Vah oh VIII. 

\>eviila, 3 Dig 10 — Vrihiwpali, Id 443 
Ante, p 188,306 

(2) Post, Append to ch IX p 385 
Mit on Inb ch I sect m 2 and 16 

(3) 3 Dig 401 

(4) Mifc on Inb cli If la 3 

Vi ihospati, 3 Dig 512 -Td 551 
Daya Crnina Sangi.iha ch V 1 ct 

(>> Imi Vah I h XXI 3 
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deduction to which, by i^e old law, an elder brother 
was entitled to«an original partition, merged on a 
re-unioh^ reviving to him u])on re^jHirtition, being a 
privilege he could enjoy but once/^’ A re-united gar- 
cenbr dying while the re-union continues, leaving no 
issue, but a widow, according to the MitacBhara,^*’ she 
is entitled to maintenance only, the deceased’s share 
vesting W survivorship in his copiyroeners ; it being 
affirme^y Yacbespati Misra,’’’ that all tosts suggest- 
ing her 8U(ft»ssion, in preference to them, relate to the 
estate of a husband who has made a partition with his 
brothers; while Jagannatha, reviewing the various 
opinions that exist upon the point, contends that 
ther^ js no difference in this respect, whether divided, 
or undivided : sp that the schools differing, it may be 
liajj^e to bo differently determined, according as tlie 
one or the other prevails, in the Bengal provinces, or 
in those depending on the Government of Madras. 
Other claims being disposed of, if the surviving* re- 
united parceners be partly of the whole, and paJrtly of 
the half blood, those of the whole take in ex<;lusion of 
those of tJie half while, consisting of half blood only, 
any eZw-unifced co-heirs of the whole divide with them, — 
union in blood being, for this purpose, 'equivalent to 
re-unic«L in coparcenary.*®’ And the participation of the 

(1) Uemi, oh. IX 210.— Jim. Vah. oh Xn jl.* 

Npte on 8 dI^. 660. — ^Vrihaspati, Id. 476, 862. 

(2) Mit on Inh. oh. IL ix. 4 -^Bee also Tijojawalc^a, 3 Dig. 507, 476 
Vasiahta, Id. 477.^yache4>ati Misia» Id 

(8) Tachospati Mtanij 8 Dig. 477. 

(4) 3 Dig 478.^Seoal8oMenn, oh. IX!?212.^FriddlktMenii,dl>2g<478 

Vnhaspati, 3 Dig 476, 488 --Oulhiea Bbatta, Id. ^77. 

(5) Mit on Inh ch 11. sect ix 6. 

(6) on Inh ch II. sect ix. 0. . 
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half blood at all in this case r^^ds the re'al estate 
only ; for, as to moveable effects, they at all events 
descend exclnsively to llie \phole blood, re«ilnited ot 
no^/^^ The share 'of one who has entered into the 
fourth order, or become otherwise disqualified; oii re* 
partition, vests in his^representatives,^’ and, in gene- 
ral, the rules prescribed for*an original partition are 
applicable to the pno in question.^*^ ^ 

Partition of estates by the Athenian law has met 
with its advocate in tfie eminent translator of the 
speeches of Isseus and the last public act of the 
celebrated Mirabeau was the pre](l^ration of an ail- 
ment, (of which death prevented the delivery by him 
in the National Assembly,) against the testamentary 
power, as a source of inequality and injustice in the 
tmnsmission of property. The system of perpetual 
partition may be proper for democratic governments, 
like Athens of old, and modem America. It exists 
paf tially in England under the denomination of gavel'- 
kind* a remnant of the old Saxon law ; but has long 
been wearing out, not being adapted to a consti^tion 
like ours, in wliich unequal fortunes, and hereditary 
wealth, are indispensable to Ihe maintenance of that 
aristocracy, or, intermediate class, between the prince 
and th^ rest of the people, which forms on^ of the 
essential orders of the State. For the same reason, it 
is unsuitable to France, as settled under its late, and 
present Charter. It may be consistent for despotic 


(1) Jim. Vah. note to oh XX. sect. r. 36 

(2) Hit. on Inhisch. XI. aoot. ix Dig. 476 

(3) Jim. Vah oh XII 6. — 3 Dig 549, et aeq * 
CO^^ommentaiy on Twaufl, by Sir Wi3lia|n .Tone**, p 168. 
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countries, such as India ; by preveniing^that accumu- 
lation, which has a tendency to pi^duco checks on the 
supreme poweV. Accordingly, the greaC Zomindaiies 
of ^ei^l havingjaeen, by the custom of the ‘country, 
or usage of particular families, descendible te the 
oldest, or other appointe4 son, in exclusion of the rest, 
it became the policy of Lord Cornwallis, when Go- 
verftpr-General, to adopt means for breaking them 
gradually down, by subjecting them, as deaths hap-‘ 
pened, to the law of partition.^^ It has been sup- 
posed indeed that,<itill our possession of them, all pro- 
perty was, in those provinces, among Hindus, so . 
descendible, f.e., to the eldest son exclusively. Had 
it been so, the conclusion would be, that it had been 
rendered so by their Mahomedan conquerors, innovat- 
ing upon their ancient institutions.. Whatever opi- 
nion may be enteri^ned of its policy, the course of 
inhentance, as it at present obtains, with thi^ class 
of natives, throughout India, is consonant to their 
original law,‘®^ though, how far to the advan<%ment of 
the species in arts, and nivilization, nfay be doubtful. 


(1) SSlevontb Bengal Bognlstion, 1793.— Anlp, p. 198, 908. 

$ost. Append. to,eh. DC. p. 330. • 

(2) Menn, ch. VII. 903. 
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Tt has been seen, in a former chapter,^’’ that the wife 
surviving her husband, succeeds as heir to him, in de- 
fault of male issue/'^ It remains to be shown iirthe 

. • 

‘present, how the widow*s property descends, whether 
inherited from her hdsband, or otherwise derived, pre- 
mising some account of the state oj^pridowhood among 
the Hindus ; — a condition too peci)}iar, not to^ustify 
a distinct and separate consideration. The entije^sub- 
ject will be comprehended generally under the two 
following heads : viz. I. What regards her person 
T I. What regards her properly. * 

1 . In considering the law as if^regards her person, 
three ^hings in particular offer themselves to our at- 
tention. 1. Her obligation to burn. 2. The restric- 
tion she Is under with respect to a second marriage. 
,‘J. Her dependence, in other respects. 

1. The first* thing that occurs, in contemplating the 
state of widowhood among the people in question, is, 
its horrid termination, almost the lyoment it com- 
mences, ~in instances, in which religious enthusiasm^ 
has been made to opemte, on‘the hopesandfears.of the 

^ (1) Ch. n. 

[(a) Supposing, of oomse^ the family to bo a divuled on% If she is 

entitled to maintonanoo only ] 
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deluded victims;— to2>ttniwithherdecea«ediiiq«band/*) 
being inculcatedr upon the Hindj^. widow, not out , 0 ^ 
respect to his jnemory merely, but as the nueaua of his 
redemption, from the unhappy state into which h^ is 
believed to have passed-;®' and, as ensuring, m conse- 
quence, to heirself, '(not everlasting indeed, but) long 
conidinied felicity. Ascending his pile, and casting 
herself with him into the same flame, she is said ''to 
“draw her lord from a region of torment, as aserpent- 
“ caidier ^nt'WS 'a snake fronj his hole.” H'er virtue 
expiates whatever crimes he had committed, even to 
the " slaying a Brahmin, returning evil for good, or 
" killipghisfrienJ^ And, for this proof of it, a kind 
of Mahomedan paradise iapromisedher. They mount 
together to the highmr regions ; and there, 
ofhutibcmda, lauded by choirs of Apmras, she sports 
with him as long as fourteen Indras reign ; — or, ac- 
cording, to another medium of computation, for so 
many years as there are hairs on the human body.®' 

Absurd as all this is, it is disgusting to have to enu- 
merate the precautions existing, in order to guard the 

. (1) Aagirat. 2 Dig. 451.-^Vja8a, Id, iS4 

Adatio IleB. vol. iv. p. 209^ Bvo edit — Ante, oh III p. 61 
(2) Angiras, 2 Dig. 4(il. w 

Noo minuB uxores fatnft celebrantnr Eote 
T^on ilUe laor 3 rTnis»— non fcaminoo nlnlatn 
Fata Tirdm plorant , wernm (miserabile dictn) 

Consoendnatqtie rogum, flamniAqne vorabtnr eddemt 
' Nimirum oredttnt voteiam sic poBBo marithm 
Iro ipaas oomitei, t^amque noxato aab ntnbris 

Ds Anuf. luifORTAi;. i. 177^ 

Coqjvudif. Stadne^ miaerorelatA per ignesi 
Oooiditi— Argiv» fama padioitiee 
‘ . PaopEBT. 1 i. El 15. 

See also Eoripid. Svppl Act v. }^aod an affecting instance in Jtrol. 

^ i. p 190, of Sir John MaJoolm's Memoir of Central India; 
together with Id. xol. ii. p, 290»note. 

[(a) The praotioe of suites or burning or bur^ldg alive of widows with their 
deoeaied JMiBbanda, ie, by ]^. 1. of 1830, Madras Cede, declared illegal, and 
punfehablehy the Ciiminftl Courts ] 
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exercise of so scandalous a superstition ; — regulation, 
in such cases, having, in some degree, the, effect of 
sanction, as is the case with I'espect io gaming and 
other pernicious vices, in coijntries in which thejc are 
made subservient to revenue. And yet, while it is 
allowed to continue, it would, without some interfer- 
ence of the kind, be pr^ant with tenfold murders, 
of the most horrid description. Hence, the burning, 
.to be what is called legal, with a view' to its prevention, 
when it may be confessedly inadmissible, or under cir- 
cumstances rendering it so, must bo with the privity of 
the ruling power. And as, in every instance in which ' 
it can be endured, the saciihce, on the part of the vic- 
tim, must be voluntary, it follows that it Mn be 
performed only by an adult, in possession of her facul- 
ties, and free ; — notstupifiedfor the purpose by drugs, 
nor inHuenced by designing Brahmins, or interested 
relatives ; stillless impelled by viojence.^^^ Of the latter, 
occurrences are but too frequent, where, from her ina- 
bility to sustain the fiery trial, the unhappy devotee, 
relenting, is prevented from escaping, by the agencyof 
persons prepared, — connexions for the most part ; — 
who, to obviate the disgrace of failure, to say no J ing 
oflessjustifiable motives, will sometimes withbamboos, 
push her into the hottest part of tte fire ; keeping her 
there by force, till life is extinct ; — a Conduct amena- 
ble to prosecution, but of which no instance appears,* 
otherwise than as for a misdemeanor ; though it goes 
nigh to realize the martyrdom of St. Lawrence. In 
order that nothing oif the kind may happen, the local 


(l) 2 Bombay Bep. pi 95. 
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wttthorities having had timd[3riiotice of what is about 
to take l^aee, it us custoinai7 for the 1)01106 officers to 
attend, and see that what may be in itself lawfbl, be 
legallyoperformed ; — orngtia nta em acta ^o a|>()ly 
a grave and salutary maxim, to a fiend-like proceed- 
ing! — Pursuing the same system of restriction, in a 
case where the thing is intolerable, and ought not to be 
pemiitted, to no woman is it permitted to bum, being 
pregnant at the* tirne;**^ — a condition, in a female,, 
that has the effiect with us, of suspending execution in 
a capital case ; — nor, if she have children, or a child, 
not exceeding three years of age, imlem some one wiU 
undertake to provide for it, or them, a suitable mainte- 
nance T This must be by engagement in writing, on 
the part of the nearest relation of the deceased. I n the 
three inferior castes, the practice exists of cremation at 
a time subsequent, more or less, to that of the bumii^ 
of the body of the husband, where he has died at adis- 
tancefrom the wife. It iscalled Anoomuntn, in contra- 
distinction to Suhwmrun, importing to bum with it. 
But, to render Anoomwnm legal, there shiAild have 
existed some suf&sientreason, whysunuHaneoushum- 
ing could not take place ; and the humiug subsequent 
must follow, if at all, immediately ’upon „the firrt 
notice of the death ; the widow also being at the time 
in possession of something belonging to the deceased, 
to he burned with her, as of his turban, or sandal, which 
are the most usual symbols : though, according to cir- 
cumstances, it may be his slick, his dagger, or his 
helmet : and, in an instance that occurred a few years 

( 1 ) Bep. p. 05, 
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ago, among the Mahmttas, some of the bones of the 
deoeased were sent to his widow for the purpose. But, 
to a Brahmin*widow, Anoomurun is altogether meom* 
pe^nt ; jshe can bum only on the same pile with her 
husband ; so thatr, in the instance just alluded to, which 
was that of a Brahmii^ the act was considered as hav- 
ing been illegal, unless to be justified by local custom, 
in opposition to the Shaster ; and this notwithstanding 
that a part of the body of the deoeased had entered 
into the ceremony.®’, iiy the Hindu law, as well as 
by ours, suicide is a cHme ; but the contrary is declared 
in this instance, — the motive sanctifying the 

Thus reprobated, that the practice has in it more of 
malus imu, than of Jaw, may be inferred frcfid the 
silence of Menu, and other high authorities ; who, as 
thS condition on which the widow may aspire to 
Heav^ have simply required that she should, on the 
decease of her husband, live a lifewof seclusion, priva- 
tion, and decency ,^®’ — Hecommended only by the Shas- 
ter, (whence any attempt to suppress it has been dis- 
couragedy*’ it is confined pretty much to the lowe^r 
dass; — a proof/ .that it has no deeper root in the 
religion, than it has in the law of the country ; from 
all which the conclusion would be, that it is a subject 
fitter for abolition, than for regulatioo. 


2. To this tyrannic instance of mai^dal sel^hness 
must beadded the prohibition to women of second mar- ‘ 


XI) Brebnu Fanma 2 Dig. 465.— T. IT. Parana, 2 Dig. 456. 
Vyaaa, Id. 458. — ^AsiaV Sea. Tol. iv. p. 12. 

(2) Brahma PaTaDa,2 Dig. 465. See Post, Append. toch.TU.p.259. 

(3) Post, p. 245. 

(4) See Co). Wi)k’s Tcd. p. 499. * 
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riages and that this ahooM apply, as it does, evea>ta 
vtiyin widows, 4s an abomination, surpassed only, if 
at all, hf the practice that has just been denounced. 
The husband haying kindled sacred fires, (into wl^eh 
he w not ex/pectcd to enter,^and having performed fwe> 
ral ritesto his wife, ‘whom, ^ hae survived, ''may again 
" many, and agmn light, the nuptial fiama”^’ Kay, 
so incumbent upon him is it to do so, with a view to 
his Ipsuming the order of a Housekeeper,^^ (Crrikasta,) 
that he is not to delay it a single instant.^*^ But a 
widow who, though childless, Rights her deceased 
husband by marrying again, not only brings disgrace 
on herself here below, but, according to the belief in- 
culbated, is to bd excluded from participating with 
hirnnn another world a secojid husband being de» 
dared to be a thing not allowed to a virtuous woman, 
in any part of the Hindu code by which, when 
her lord is deceased, she is directed " not even to 
"pronounce the name of another man.”^’ That the 
prohibition is as ofd at least as Menu, appears from 
the references to his Institutes ; though, from its 
being included in the enumeration of things for- 
bidden to be done in the present age,^’ *a time is 
implied when it did not exist That second mar- 
riages, by women, are practised in. some of the 


(1) General note afc the end of iraniriation of JSfynu, p. Sfiil, 

« Bee. Toh yti. p. 810. ^ 

(2) Menu, oh. y 16B. 

(3) Ante, p. 85.* 

(4) 9 Dig. 106. 

(5) Menu, oh. V. 161. • 

(6X tfeno, oh. Y. 163.-13^ 65 —See tjtao Id. 176,179. 

Post, Append, oh. x« p. 400. 

(7) Menu, oh. V. 157. * 

(8) ^General note, at the end of translathm of Memi, p. 864. 

[(o) TJiis Teatrlctiofn also has been abolbhed.r-$ee note at the end of thia 
chapter, where the righte andpririleges of a w&doir who has re^mmled sre notioed. \ 



ON WIDOWHOOD. 


Chap. lO.J 


243 


lower oaetes^*’ ie, acoordiog to Hindu prejudices, no 
aigument in their favour ; these caslDcsbeing, in many 
instances, notwithinthecontemplationef thefaw. In 
th(^ territories lately conquered from the JPeishiva, a 
tax was {bund established on the marriage o/ibidowSf 
but the description given by the report/*’ in which 
they axe noticed, ratherconfirinsthe restriction ; at the 
same time that the practice implied gives colour to an 
account, of its having been determined, some years 
ago, by an assembly of Brahmins at Poona,*in the case 
ofa young woman, (Of family,) who had lost her hus- 
band, before she had h^en admitted to his bed, that 
she need not hum, but mightre-marvy Heremight 

be discussed the course thatonce subsisted, permitting 
the widow of a childless husband, or the wife of an im- 
potent one, to raise up issue to him, by the interven- 
tion of his brother, or other kinsman, or even of a 
stranger authorized for the purpose. The husband 
gave the authority ; and, he being dead, the act was 
legal, If sanctioned by his friends, or other guardians 
of the widow.^*’ But it belongs also to the subject, of 

adoption ; in th# Appendix to the chapter upon which 
it will be found noticed, at sufficient length, consider- 
ing that it is obsolete, and that, even while it prevailed, 
it was reprobated,and confined accordingly toiihe ser- 
vile class.^’ 


(1) 8 Dig. 148.— Port, Append, to oh x. p. 399, 400 —0. 

(2} The Hcmomble Monntrtnart tepfainatane’s Beport, p. 87, 30, and 
Append, to same, p. 7. 

(3) Asiat Jonni. for July 1822, p. 8. 

(4) Vrihaapati, 2 Dig. 476.-W.1 Id. 825. 

General note to trauBlation of M^nu, v 

(5) Poet, Append, to oU ir. p. 20^. 
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3. Kotoidy is Hindu widow rostrictedfrommar- 
rymg i^ain, hnfc^tinmce is exacted of her, at the 
peril of forfeiting her exolnsive property* as well as her 
rig^t to mainbeiunioe as, in thd event of Jier kna- 
hand^ying, under circumstances to entitle her to suc- 
ceed asheir, awant of it, while hie lived, bars her claim; 
as a failu|;e in it subsequent, unexpiated, deprives her 
of tire inheritance, after it have vested.^’ — According- 
ly, it‘is reqjiired of her to reside, after his death, with 
the son, or sons of her husband,»if he have left any; 
— and, if not, with his other relations,*** among whom 
> guardians are to be selected for her,*** the right of ap- 
pointment restingMltimately, as in the case of minors, 
with*tite king;^* — ^the policy of the Hindu law, with 
r^rard to the sex, being, that it is never, at any period 
of their lives, or under any circumstance, to be inde- 
pendent.*** **Day and night (says Menu,)* must 
** women be held by their protectors in a state of 
** dependence. Their fathers protect them in^ct^d- 
" hood ; their husbands protect them in youth ; their 
** S(His protect them in age. ' A wbmen is never fit 
*‘fot independance.”*’'* And a preceding text, in 
which the same condition is unoulcated, establishes 
her dependance, if she have no sons,” on the near 
** kinsmen of her^husband; if he left none, on 

(1) Ante, p. 1691, 179. 

. (2) 8*Dig. 479,-^Fo8t, Appwd. to oh. m p. 272. 

(3) Jim. Yah. ch. XI. aeot. 1 £6, 67. 

(4) 'Jim. Yah. oh. XI. aoot. i 64. 

(5) Mean, oh. YIII. 28. » 

Post, Append, to ch. viL p. 272. C.; oh. vlii. p. 309. C. 

(6) ‘Yfynyawak^a, 2 Dig. 881.— Anon. Id.— Nareda, 2 Dig. 384. 

(7) -Menu, oh. IX. 2, 3. 
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those of her father ; and, having do ^temal kins- 
<<men, od the sovereign;” concluding, as ajreadj 
stided, that woman mustnever seekindependance;” 

andcan^ung the principle the length of declaring, tliat 
hy a gild, or by a young woman, or by a woman 
'^advanced in years, nothing must be done, even in 
her own dwelling-place, according to her mere plea- 
^ure.”^’ Failing relations of her husband, she is 
to reside with her own, enjoying their protection, and 
being subject to theSr control. If she do not Ukk to 
bum, the alternative for her is a life of austerity and 
privation for the securing of which it is, that her 
liberty, in disposing of herself, after the death jof her 
husband, is thus restricted ; the same reserve, for the 
same purposes, being also enjoined to her, in case of 
supersession, or jof her husband happening to be ab- 
sent.<*^ To the virtuous widow, peraevering in the isya- 
tenf of self-denial prescribed for her, not only are 
honour, and protection, and maintenance pledged dur- 
inglife,butthe prospectalso of heavenis expressly held 
out toher, thouglwhildless it beingexpectedshe should 
live in the practice of austerities, with supftressed pas- 
sions : foregoing every thing like show in dress, and 
luxury in food ; using such property as she has for 
necessaries, including religious purposes ; but not in 
lavish expenditiure, or indiscriminate alienaftion, as 
huQiour or fancy may prompt. That she shoujd be 


(1) Menu, oh. Y. 147, 148. 

(2) Menuv oh. Y\ 150 to 161«— ’Vishnu, 2 Big 459. 

(8) Ante, p. 52.— Post, Append, to di. z. p. 401. 0. * 

(4) Sanohaand Lichita, 2 Dig. 44!8.«-YajDyawaloya, 2 Dig. 450. 
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under some control, seems so far consistent since, an 
her husband’s relations are bound to provide for het 
in case of need, they have a claim to 'the means of 
preventing her, by her improvidence, from faiUing 
into distress, and so requiring their assistance. To this 
extent, therefore, their interference, not degenerating 
into treatment unnecessarily harsh, much less insuffer- 
ably cruel, might be deemed to be within the scope 
of that domestic authority, the exerciseof which, as legi- 
tiQ^te,hasbeenpreserved to the Natives by the legisla- 
ture, in those acts, upon which the charters, establish- 
ing the King’s Courts at the several Presidendes, arc 
founded.^*^ 


II.’' As to h.et property . — Her right of inheriting to 
her husband, and that not attaching, her claim to be 
maintained by hisrepresentati ves having been discuss- 
ed in former chapters,^®^ it remains to treat of her 
power over what she has, and to show how it vests at 
her death; distinguishing between what she possesses 
in right of her husband, and lofftStridhana ; which, as 
has been seen,^®^ is more emphatically her own. With 
respect not only to what she may have inherited 
from her husband, but to its accumlated savings 
also, her duty is to regard herself as little more than 
tenant for life, and trustee for the next heirs, of 
property so possessed ; being (as already intimated) 
restricted from aliening it, by her sole independ- 
ant act, unless for necessary subsistence, or purposes 

(1) Shevochnnd Bu v. Labang Daaee; Be&g. Bep. ante 1806, p.24. 

31 &eo. 3. ch. LXX. § 18.— 87 Geo. 3 oh. CXLIl. § 40. 

18) • Ch. VI. p. 134.— oh. Vin. p. 171. 

(3) Ante, p 28. « 
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beneficial to the deceased. If in any fhih^ slie'iiitt^ 
take liberties with it, it is in making }notia and bh&dL- 
table gifts, with presents to her husband’s iielationsand 
dependants, but not to her own, withodt iheir^sehl; 
the concurrence of her legal guardians and advisers, as 
well as of her husband’s heira, being generally neces- 
sary to any alienation by her of su^A property J**’— by 
heirs being meant, not the immediate ones merely; but 
.the whole, living at the^time ; — their assent to be ma- 
nifested by their attesting the conveyance, or by other 
expression of it in writing. The restriction, liowever, 
inthe extent stated, seems to concern lands only ; with ' 
tliisdifforence bet ween the Bengal and Benares schools, 
that the former confines it to such as has been derived 
from her husband ; — the latter, prevailing to the 
Southward, to land held by her, under whatever title; 
the law also Requiring a deed, and seisin, to perfect 
the transfer.®^ Whereas, with regard to moveables, 
(slaves excepted, that are considered as land)* she 


(1) ^liovocbnud ISUii v Lubnii^ Dasee ; Beng* Bep. 1805» p 24. 

1(1 1812, p 344 

iiiv Vah. oh. XI sect, i. U, 57. 

Uaya Crama Sangraha, ch. 1 beet it 3, 5. 

Ante, p, 27 - JPosfc Append, to cli. vi. p. 25l. 

Id. to eh. ^ p. 40$, 403. 

Seo also, 1 Bombay R*>p p 412, 415, 423 

(2) Jii% Vah ch* XT. sect, i ,*i6, 63, 64. ^ 

3 Dig 463 to 473.--Id. 676, 626, et aeq. 

She'trochond Rai t Lubnag Dasee ; Beng. ante 1$65, p. 24s 
Beoukloh Dibeh tf. Ocxtnlnntb ; Id. p. 32. • 

Kahooda^ &o. Kuliani $ Id. p. 67. • 

Gttngaram Radaroe n. KashiakeSit R. ; Id. sente ISli, pw 2^3. 

* Gh>pnlchund Chncksvoorte If. Rojnaee t Id. 1S16, p. 600. 
Post, Append, to oh. z 407, 408, 409. 

(3) Jim. Vah. oh. JLV. sect 23, note. 

Nareda, 3 Dig. 575 -^Catyayana, Id, 57«. • • 

Sham Singh v M Utaroatee; Beng. l^p. ante l6l8, p, 396. 
Poet, Append, to eh. t. p. 468, 409. 

• 82 
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has a greater. latitude; reserving al'ways one-half fw 
the due performance of his funeral obsequies*^*^ And 
her being, peculiarly hers, whatever falls 

uudqr |his description, would seem to be not only h^rs 
without reserve, for present use ; bu't to be at her in- 
dependant,- and uncontrollable disposal. 


IthSks been seen, in a preceding chapter, <’’’ how the 
property of a woman descends, she dying in the life of 
her husbandL Of that whi<di devolves on her from* hinr, 
he dying, leaving no son of any description, the landed 
part, or whatever comes under that description, des- 
cends On her death to his heirs, not to hers; the prin- 
ciple being, that it vests in those who would have 
taheh it upon his death, had she at the time not ex- 
isted-® This, in the case supposed!, is the daughter, or 
daughters of her husband, if he have left any ; for the 
sake (as is said) of the male issue,* which they have 
or nmy have ; and/ on this ground, liable to be post- 
poned to a sister, having a son. So say the writers 
of the Eastern school® But, according to the 
Mitaoshara,^''’ and its foUoweis, property, which the 
widow may have acquired by inheritance, is transmis- 
sible to her, own heirs, classing with this school' as 
part of the Stiidhma ; of the descent of which some 

(1) Sree Narrain R. v. fihya lya ; Beng. Rep. (812, p. 348. 

Mohan Lai Klan v. Ranee Siroomnnnee ; Id. 333. 

2, Bombay Rep. p. 488, 

(2) Ante, p. bV. „ 

(8) Boat, Append, to oh. s. p.^40A 

Yah. oh. IV. aeot i 7.— Id. XL i 67 at aeg. 

8 Dig. W, 472, at aeq. 676, 626«e 

Ht. B^ya Dibeh v. Mt. Unpooma D. } Beng. Rep. 1806, p. 66v 

«*Poat, Append, to oh. x, p. 402. 0. 

on Inh. eh. II. aeot. ip. 2, and note. 

See Beng. Rep. 1812, p. 844,^Roat Append, to oh. s. p. 404. 
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account is next to be given, the nature of it having 
been already explained, in a fonne:if chapter.^ 

Of Stridham, or woman’s **pr 0 per^,*‘ (as it is deno* 
miaated) its peculiarity is seen in nothing more^han itt 
theintricacy with which sucOessiontoitisregulatbd; de- 
pending as it does, nol upon rules, or texts, relative to 
property left by a inan,**^ but upon the Jbrm(^ mar- 
riage, the source* from which it has been deriv^, to 
•the time when it was acqi/ired. Belongingto eatunmar- 
ried female, with exception of a' nuptial presan^ (which* 
where itexists,revertsonherdeathto the bridegroom*) 
harkitridhana goes first to her uterine brothers,*^whom 
failing, to her parents in succession, the motiier taking 
before the father and if to a married one, wKetheir 
she die, living her husband, or a widow, the immediate 
heirs to it,includingper8onalityinheritedftomherhne* 
band, vrith land also, according to the Mitaoshara, are 
herlinealdescendantsinthefemale4ine thereaspn of 
which js not very creditable to thegoodsenseof the law, 
founded as it is, on a supposition, that portiona of the 
motherabhund in her femaleohUdren, the notion beings, 
that “ a male child is procreated, if the seed predomi- 
nate,but afemale,if the woman contribute most tethe 

(1) Anie, ch. 1 *p. 26. « 

(2) Dig. 610, 603. 

(3) Mit. ou luh. ch. II. sect. ji. 80. 

(4) 1 oaf, Append, to oh. x. p. 411 

( ) .Iim. Vah. ch. IV. sect, hi §*7. 

* Ghtutama, 2 Dig. 614. 

Baudhayapa, £d. 612,^15. 

<6) Menu, ch. IX. 131, 192, 195, 195. 

Mit. on Inh. ch. II sect. ;ti. 9, 12, et flhq 
Pig. 589, 595, m, 600, 007. ^ 



OSi WIDOWHOOD. 


?o0 


[CAajjs to* 


“feetm; «o apt were tUe old Hindu lawyers to mix, 
with theirgravestreasomogs^ideasnotlessabBurd, than,, 
according to otfr conception, indelicate.. The course 
of succession, in the female line, is the same with that 
witich isestablished, where daughtersinherit, mediately 
or immediately, to their father After daughters, 
and grand -daughters, the property in question goes to 
sons,' in a certsun prescribed order and, in default of 
all issue, the succession varies, according to circum- 
stances. TKemarriagehavingl5een2nrtnaj>2>rov<’d form, 
and the wife dying without issue, the husband, (survi- 
ing,) and his kin successively, are her heirs ; — if m 
any of the less appu'oved ome, her own and one course 
is ordained with reference to what was obtained by 
her on her nuptials ; another, as to what may have 
been acquired by her during her coi'erture.^'^^ Beside 
which, other distinctions prevail, particularly with 
respect to her fee, or perquisite, described by some, as 
the present made her upon soliciting her in marriage,^*^ 
by others, as the bribe to induce her to go 'to her 
hu8band’shouse,upon,its final solemnization. ^J^Advert- 


(I) Menu, ch, III. 49. 

Mit on luh. ch. L sect. iii. 10. 

(3) Ante, VI. p. 137- 

(3) Mit. on luh. ch. II. sect. xi. § 9. 

‘ (4) Menu, ch, IX. 1§6. 127. 

Jim. Yah. ch. lY. sect U. § 34, 35, sect .iii. § 3, et seq. and § 6. 
Mih on Inh. oh. II. soct. xi. § 10, 11. — 3 Dig. 606. 

Post, Append, to ch. 411, 412. 

(5) I Ante^, p. 50. 

(6) Note to Jim. Yah. ch. IV. sect i, § 6. 

(7) Jim. Yah. ch. lY. sect, iii. § 21. 

*Mit on lah. ch. II. sect. xi. 5.-3 Dig 570i — Ante, p. 29. 

• Daya Cnuna Sangraha, ch. II. sect iii. 17, 18. 
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log to each, tbo lanr has settled the stuH^ession to th<i 
greatest imaginable extent ; as will appear bjre&retioe 
to the works.tliat treat at large on tl^ subj^t,"' in*' 
eluding the “ Summary” by Sriorishna, subjoined to 
the appropriate chapter in the Daya Bhaga of ditnuta 
Yahaua,'** which summary will be found in the Appen* 
dix to this work.^*^ To what extent these distinctions 
prevail in practice^ can only be known by local investi- 
gation ; usage being a branch of Hindu law, which, 

‘wherever it obtains, supersedes its general maxims. 

• • 

f tboingfar from the purpose of these pages to uphold 
•with reference to the Hindus, any system, whether of 
abuse, or of unmerited admiration, but their object, on 
the contrary, being, to represent, with all praoilcable 
exactness, a faithful outlinooftheir inst it within the 
professed limits, as the same is to be collected from 
resources within ourreach, — the deformity of their law, 
as it, in many particulars,respects the sox, especially in 
its 'Widowed state, has been impartially exhibited. 'Un- 
gracious as it may appear, the question will still occur, 
as to WiGsiegree in which such a code of restraint and 
privation is acted upon ; how it operates in families ; 
what may bo^the real, as well as the legal, state of 


(1) Jijp. Vah. fih. TV,— Mifc* on Inh. ch. TT. sect, m- 
3 Dijr, oS7. 

Daya Citiiua Saugrabn, cTi. IL sect, 4* 

Prankishen Sing v. Mt. Di^whutoo ; Bong. Bop. ante 1805, p.3. 

(2) Jim. Vah. p. m 

• <3) Post, Append, to cli. x. p. 41 k 
(4) Menu, oh. 1. 108, 110t--Ch. VIIL 3, 41, 46.-1 Dig. 95. 

M. Su^put^p v. ladranond Jha; Beng. Rep. 1816, p. 518. 
Post, Append, to oh. iv. p. 181. 

1 Bombay Rep. p. 426, note. 
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widowhood, among these people. To resolve this, 
resort must be had to the works of such, as have had an 
opportunity of looking into the interior, tind detail of 
Hindu life ; if any there be, whose account of so delicate 
a subject can be relied upon. Nor is it intended to re- 
press any just indignation, to which that deformity is 
calculated togive rise, by the recollection, that, however 
odious, its parallel is found among the mt>st renowned 
nations ofaatiq ulty. A few words will suffice to assimi- 
late the condition of the sex amohg the old Eomans. 

Mulieresomnes,{s&ja Cicero,) proptennjinnitatem con 
* • * 
silii, majores ia tutpru-m potentate esse vohierunt and 

Livy,.to the likeeffect, Nullamneprivatam quidemrem 

agere fanninas sine auctore voluerunt ; in manu esse 

parent4m,j7v,trum, virorumS** Whence Plautus, in 

Mercator, Act. iv. Sc. vi. 

Ecastor, hgeAnrCi vlvnnt rrmlieres, 

Multoque iniquiore, miseroe, quam viri /, 

It was the same before them with the Greek women ; 
nof can these strictures in this respect be better closed, 
than by the following extract from 'a late elegant 
little work, cfn the states of Ancient Greece, whose 
’ institutipns the Rojaians copied ; exhibiting, with 
regard to the vasmlage of the sex, the substance 
of many, a text of Menu, and yet not a peifect pic- 
ture of it, qs is existed at the time to which the ac- 
count refers ; omitting, as it does, all allusion ‘to 
that extraordinary feature, already noticed, the power 

' *(1) Cic. pro, Mnren. 11. 

' (2) Lir. xxxiv. 2. 
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of ihe husband to dispose of his wife by t6 any 
man whom he might choose for his sdooessot.'*^ BpbA- 
ing of the Athenian women, in an ag^ too of refine^ 
mtnt, “They lived (says the learned and in^nious 
“ author) in a rdmote quarter of l^he house, and were 
“ never allowed to mingle in society* with the men. 
“ They were not premitted to go abroad, without being 
“ attended by a slave, who acted as a spy upon their 
. ‘ ‘ conduct. They were ^iven i n marriage without their 
“consent; and we^je expected to make the care of 
“ their families the sole object of their attention. In 
“ a funeral oration composed by Plato, in the person of 
“ Pericles, he makes that illustrious statesman exhort 
“ the Athenian wou|en, to mind their domestte con- 
“cems; and assure them, that they would be most 
“£aithfu] in the discharge of their duty, when they 
“ never attracted jihe notice of their fellow-citizens."'*^ 
— Thus verifying, perhaps, with ^reference to distant 
ages and countries, the complaint of Medea in Euri- 
pides * 


TvyatKts ^vrby. 


upon which it may be remarked, that whatever is sel- 
fish and illiberal recoils commonly, in a variety of laws, 
upon these wllo promote it; and that, in tie instance in 
question) the system adopted, discreditable to^an, in 
proportion as it outrage nature, probably never rea- 
lized the purpose iu view. 


— The mamage of widows, ia stated, in the Ibxt, to be not 
permitted hy Hindu law exegept in the case of Sndraa,(a) bx^ it ia 


( 1 ) Aiite,p to. 

(8) BiiraBaw7aoan>eInstitnti<na,ao ofthaSMnaof AaoiaatChraece, 

p 886. 

1(a) Ast«,p.a41,m) 
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beliered by many Hindus, that tbis imputed' legal incapacity, aV- 
though in accordauc^with established custom, is at variance with 
a true interpretation of the precepts of their religion ; and the 
British legislature have, in accordance witb tbisview, declared that 
no marriage shall be invalid by reason of the woman having h^en 
provionsty married or betrothed to another person who was dead 
at the time of sucl^ man*iage, any custom or any interpretation 
the Hindu law to the contrary notwithstanding,(&) lliey have 
moreover secured to her all her former property, rights and pri- 
vilege^, (c) except such rights and interests that she may have in 
her deceased husband’s property by way of maintenance or by in- 
heritance to lier husband or to his Jinenl successor, or by virtue 
of any will or testamentary disposition conferring upon her, with- 
out express permission to remarry, only a limited interest in such 
property with no power of alienating the bame.(d) 

If the* widow be a minor whose marriage has not beon consum- 
mated, she cannot remarry withont the consent of her father, or if 
she lu-va no father, of her paternal grandfather, or failing such 
grandfather, of her mother, or failing mother of her elder brother, 
Or failing, nl«o brothers, of hex* next male relnti ve. If the widow 
be of full age or one whoso marriage has been consummated, her 
own consent is a sufficient consent to constijiute her marriage law- 
ful and valid, (c) Whatever words spoken, ceremonies performed 
or engagements made oh the marriage of a Hindu female who has 
not been previously married ai*o sufficient to constitnte a v<diA 
marriage, have the same effect if spoken, performed or made on 
the marriage of a Hindu widow ; and no marriage is declarable 
invalid on the ground that such words, ceremonies or engage- 
ments are inapplicable to the case of a widow. (/) 


In tbe province of Malabar, there is generally rothing analogous 
to tbe state of widowhood as elsewhere existing: (p) There, among 
thegreaf body of inhabithanta, inheritance vests, asalread^ observed* 
in the female line, and marriage is limited to the elder brother. J u- 
uiorbrothersconsoft with females of lower classes, who,onattaimng 
inaturiiy,areaUowedtoliveina8tateof ooncubinage, with whomand 
with ashman} .as they please, pi^vided the connexion be with mem- 
bers of their own or Bome higher caste.^ h) Whether, however, fhcy 
be in'aliance with males or not, they reside in their own fainilie8.(») 


ih) AotXTcf 
(C) m, Mot. v. 

{<0 u , 

{t) Id, \ii * 


AslX.T4tfl856^Sset vl. ^ 
Str. Man. of Hd. Uw, y. 4(10, 
Id* u 383* 
ttte. W of Hd. Uw, p, 400 



CHAPTER XT. 

ON tHe testamentary J>0WER.<“> 

It having been long since ol>servod by >Sir William 
Jones, and being a thing agreed, that the Hindu law 
loiowd no such instrument aa a nor any power 

•in the owner of property so to dispose of it, Sn apology 
may be expected for! a cLaptor on the subject. The 
truth is, that, by tbe law in question (as undeij other 
ancient codes including (uir own),'"iif not previously 
distribulod in his lifetime, property has been to 
descend, on the death of its owner, to his heirs He 
lias not been allowed to designate vho should enjoy it 
after l?im, the law having not only (stablished a 
course of inheritance, intended to bo indefeasible, 
and wl^ieb in general is so, but having also made an 
equitable piwioiou for female i-bin, and a vaiiety of 
collateral dependants, where tla y ("cist ; guarding, at 
the same time, what it has so oidalned, with the 

m 

most anxious {are, by suitable restraints upon alien- 
ation. THic line of heirs extends, ’(as has beeff soon)* 
beyond the relations of tho deceased, Jto connexions 
and claimants no way allied by blood ; — all ol^ whom 
fail^g, the doctrine of escheats here, as in oiSher «oun- 
(X) Note to Dig. 51 6. * 

(2) Hapredes, su^^BBorc&qtie sui cuiqao, liheii, et nullwn tesla* 
menium. — ^Tacit. de Germ. § 20 • • 

[(a) See note at the end of thu cibaptei m regaid^to the DociBioni ofn/otert? 
and LegislaUvp ci^&ctmentey ftc on eubjt ct ] 
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tries, steps ifi, vesting in the sov'orcigu an nit iinate right 
of succession, where no other prescribed one can be 
shown.*'^ This being so, whether the son have, by 
iuiture, a claim to succeed to his father’s property^ it 
becomes immaterial to inquire ; sufficient be it, that he 
has it by Vxw. And, if so, it is idle to be considering 
whetherthe unqualified concession may not make heirs 
disdbedient, and headstrong, such arguments cutting 
both ways; — since a contrary doctrine has a like ten- 
dency to render parents capricious and arbitrary, to 
which the Hindu law has shown itself awake, by pro- 
testing against the effect of such a partition, by a parent 
in his life-time while it has shown its consistency, 
by proscribing, as incapable of a .^hare, an “ enemy to 
“his father.”^®^ Any apology then for what follows, 
if required, must be sought for, in the practice that has 
obtained, among the Hindus at oUr Presidencies, of 
indulging in the liberty oi' wills, for which their lan- 
guage has not even a namo.^'*'^®^ That toe possess it, can 
be no plea for our sanctioning it in them; the less, 
that, in the extent in which it is allowed to us, it has 
been disapproved by the author of the Commentaries ; 
who, recognizing the claim of children on the property 
of their parent, observes, tliat “it had not been amiss, 
“ if he had been bound to leave them at the leasts a 
“necessary subsistence.”'®^ Such being the indisputable 


0} An.i,cb.VI. p. m ' 

(2) Ante, oh. IX. p. 194, 106. 

(3) Mit. on Inh. c*h. TI. sect, x. 9 , — Vid. tarn, ante, p. 197. 

(4) Pofet, Append, to ch. xi. p. 417, 419, 4?1, 428, 450. 

(5j BlackBt.''Comiu. vol. i. p. 450. — See also vol. ii. p. 373, 
12th. edit. 8vo. 

[ia) The Tsviil word for will is lo rresor^ r/scor/r. — ] 
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Hindu law, as in force to tlioSouthward, and the Courts 
at our Presidencies having been, in siHl time, in matters 
ofinheritanc?, sworn to administer justfce to the Native 
aceording to his omi, in contradistinction to ^owrs, it 
may be difficult, at this day, to account satisfactorily, 
and with credit to the first iiyiovators, for the principle 
upon which, ■within those limits, sogreat, and, itmaybe 
added, so pernicious an anomaly, .as a Hindu will^ was 
originally sustained. With respect to Madras, begin- 
ning, as, it did, in t^e M.ayof’s Court, but too much 
reason exists, for apprehending, that it originated in 
motives not of the most honourable nature ; being a* 
device by means of which Native property, to a great 
amount, became subject at the time, and long after, to 
European management. So unseemly aperiod, indeed, 
has parsed away : having been succc'eded by a purity, 
notonly in the cxfercise of government, but in the ad- 
miniotration of justice, also. UJ)on^vhich it isconspling 
to relU’ct. Thopriictico,howover,«ubsists; andbeing, 
w i th reference to the individual s concerned, essentially 
vicious, it remiiins open to examination ; and one'tliihg 
seems plain, that, in affirming it. Courts must have a 
resting-place somewhere. Neither inthdEnglish, nor 
in the Hindu Taw, can they find ;iny. The letter, as * 
in force to the Southward, repudiates eveiy idea of the 
kind, in the form and extent to wliith it liaa,boen at- 
tempted to carry it ; and, fordihe English, i^s excluded 
by our Chartera, wherever the ihen'tance of the Native 
is concerned. Can then the right of a Hindu, to dis- 
pose of his property by will at Madras; be referred fo 
nistonf''* Ciit>foiii .1 branch of Hindu, as it is of out 
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ovv'u law. Immemorial custom (says Menu) is tran- 
“ scendajit.”^'' • feut how does he define it?— pretty 
much as my. Lord Coke would define ^it by “good 
“usages, long established.”^*’ And whatare_7oec^ usdges 
for thispurposf 1 — “ practicesnotinconsistent with the 
“ legal customs of the country.”^®’ Can the practice in 
question be cgnsidered, for the Hindus, as &goodusage 
longestahlislied i Originatingincorruption, its establish- 
ment is as yesterday ; and it violates their most impor- 
tant institutions, as •well asour o\«n Charters, fihouldit 
neverthelessbecontended,thait,withinthelimitsofthc 
King’s Courts at Madras, the Hindu must now ac- 
quieroe in the exorcise of the power in question, bound 

o 

by the practice that has obtained, the difficulty will 
be todefineit ; — to declare the extentof the obligation, 
and to settle by what law the det9,ils of such power 
are to be governed. 

To suppose, then, the case of a will by a Hiridu, 
setting aside the legal hairs, and every other claimant 
on the property of the testator, iri favour of some artful 
"Brahmin, possessing, and exercising an influence over 
him, in his dying moments, sufficient tq, induce him to 
(tign such an instrument, and yet not sufficient,’ accmrd' 
ing to the cases, in Westminster Hall, liable to’ be 
cited on such an occasion, to warrant the court in re- 
jecting it. TheHindulawcontemplatesthepossibility 
of so 'monstrous an alienation, by deed, to take effect 

I 

(1) Alenu, cIl 1. p. 108 — Poot, Append, to cb. iv. p- 181. 

(2) Menu, cl^ 1. 110, 118— Id. ch. VIII. 3,- 41, 46.— 1 Dig. 95. 

M ^nqiuttcu 0 . ludrnnuiid Jhu; Beng. Rep. 1816. p. S13. 

/.•i) 1 l)i<t .'.'.7. 
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in the lifetime of the maker ; denouncing him as insane, 
and declaring it null upon that ground ; like thp reason- 
ing of the cMl laWj in the cobo of an iu-pflioioub tesfca- 
meht. As the attempt, therefore, by a Tiindu, would 
be one which hisown law, as in force to Southward, 
would not tolerate for'ji moment, thebest course would 
be to set such a will, if offered in judgment, entirely 
aside ; as would ju’obably be done eveu at Bengal, 
where the testamejitaiy* powcj* is established.^'^ 

But, without going the length of total disherison, an 
alienation by means of will may beattomptedjtfar ex- ■ 
cecding the legal pow crofaT-findu testator ; and rights 
maybe trenched upon byit, which the Hindu Law, asiu 
force to the South ward, has beeumobt anxious to guard. 
Indeed it is alinostof the c^-i’ijcc of a testament that it 
should boso, more or less ; according loan observation, 
fre()inently applied to a Hindu wilf, that if < ontrafy to 
DliorAaSafif) a, it is invalid; - if in < onfo^ mity with it, 
unnecessary Upon tliis principle, it h.ts licou tlm 
course of the Southern Pundits, to wliom occasionally 
such wills havg been roforred, to try them by the pi’ov- 
sion§ ot the Hindulaw, w'ith respect to ffifts andp<'j7<- 
tion during the life of the father , to reform them ac- 
cordingly ; itbeingcompetenttoaHuuK tomakca^y//^, 
to which, it will be the duty of his hoiis to give effect * 
after liis death as it is for him, if he so thAk proper, 

to distribute his property among them in his lifetime, 

(1) 1 Bombay Rej? p G7 « • 

(2) Tewt Append loch m p 421 -V , 

(1) Id \i)p< lid todiM p 42i, 12S 1*^1 
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thereby not defeating, but, on the contrary, affirming, 
aiid anticipating their right of inheritance.^*’ 

Should itbll proposed, to discontinue the practice of 
recognising, in any respect whatever, an inetrunaent 
purporting to^be a will by a Hindu, as being the ex* 
ercise of a power unknown to their law, — unless exe- 
cuted at least with the formalities of a deed of (lift, and 
of eourse carrying with it the consent of parties inter- 
ested ;*‘'”-7or otherwibe with those of a partition of 
JieritiKje, subject also of course to the rules prescribed 
for that species of alienation V"*’ — such would un- 
doubtedly be, in a sensible degi’ce, a corrective of tho 
error that has been allowed to take partial roots, liable 
perhaps to no material objection, other than tho open- 
ing it would still leave for litigation, to try, upon tho 
principle .stated, if tho will could, or could not be,re- 
ecived ; a propensity Jbut too apt to be encouraged, 
and from whiqh, expensive as its indulgence unavoida- 
bly is at our Presidencies, the Hindu has a claim, by 
all fair means, to be protected.**’ This will best be 
done, in the instance in question, by allowing him 
the benefit of his own law. as reset ved to him in our 
Charters, in the important article of Inheritance. But, 
if the use of wills, so far as they have been improperly 
permitted, be still to prevail among* tho Hindus, in 
'the extent to which the practice of allowing them 

«i * • 

(1) Ante, cli ix p. 1 76. 

Poet, Append to ch. ad. p 427. — B. 

(2) Sing v M. Umrao^; Bang. Rep. ISlS.p 3U1. 

(3^ Post, Append to oh xi p. 433. * 

(4) See a onriouB passage, expressiVb of tiio horror of litigation, in a 
deed of compromise, botwocn a party (a Hindu) olaiming by 
adoption, and the remoto heirs ; by which they agreed together to 
« tlivido tUo pioperty — Sieoiiarum Rii i Bh}a Jlra ; Reng Rep 
V ;to 
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exist, (which to the Southward, it is believed, is only 
within the limits of the King’s Court!,) it ma^ be con- 
venient to repeat succinctly the legal Ifrounds, upon 

whhsh alone they can, with any propriety, be conti- 

^ • * * 

lined and sustained. 

. • 

In Bengal, Hindu wills seoin to derive their support 
from the two following considerations: 1. Considered 
as a deed of gift, to take effect at a future time, on*tho 
‘demise of the donor ; subject to all rules affecting 
gifts.*'^ 2. That the doiuinion of the owner over his 
property is so far absolute, that any exercise of it 
whatever will be valid and irreversible iti pbmt of 
law, how objectionable soe\ or the act, in a mom^ ])oint 
of view. In the JVuddea case, (to be referred to more 
particularly in a subsequent pugo,)*^' an authoiity was 
cited, «(that of iiooindo Nanda,) reprobating, as 
absurd, the allowing to bo vabd, what had been for- 
bidden to bo done The di&tinctio'n however between 
{U’ts odkl, on the ground of some legal disability in the 
person of.him by whom they are performed, and acts 
prohibited only,^oii account of their inexpediency, is 
too firmly rooted in the doctrines of the school al- 
luded to, to 6e now shaken. But, ina*sinuch as it 
is coniindd to those provinces, and not only net recog- 
nized, but disclaimed by the authojit’es prevailing to 
the Southward, the ground upon which alone the doc-^ 
trine of wills can stand theref, is very mucl^naiTOwed. 
Admit that a Hindu tlipre may do by testament, what 
he could have done by partition among his sons, 

j 

(1) Pobt, Append to th m p 433 to 441 

(2) Po^t p 20? 
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or other^A'ise by donation : which is allowing all the 
force that can bo^von to such’a will, by inking it as a 
gift, in regard to what the testator had power to give, 
or as a partition, in regard to what* he might have dis- 
tribnte'd, but could not have given ; ’the result would 
be,<« ' ' ^ , 

1. By way of admission, that a separated or sole 
owner of property, having no malo descendants, nor 
other family, may dispose of it as he pleases.^** 

2, But tliat oven a sok owner, in respect of land, 
whether hereditary or acquired, having a family, can- 
not, by any act, without their concurrence, deprive his 
sons of their Icgal'sharos, nor the rest of a sufficiency 
for tfe^r maintenance. And that, whore there is no 
land, they umst all be provided for, to that extent, out 
of his personalty.'’^ 

That, however different in tlijs respect the law 
may be at Bengal — according to the doctrine of the 
Benares school, as prevalent to the Southward, amtim- 
ber of an undivided family must first obtain partition, 
be;fore ho can exercise individual ownership over his 
right in the joint property, Avlthout the consent of his 
coparceners ; a gift of undivided pro]jerty, Avithout 
such consent, being regarded by the Mitaeshara^^’ fs 
incompetent ; at least so far a.s regards the reaHity; for, 
as to moveahkSf 119 appears^ to be at liberty to make 

(1) A]ite,p 17 

(2) Anbey p 25 Post, Append.cto cU xi. p. 432, 435. 

(3) iMit. on Inh. 1 sect i. 27 « 

Sham Sing v. M Umrootee ; Bcng^ Hop 1813, p. 395. 

Menn, oiled in 2 Dig. 112. 

^ricrishnSf^note to Jim. Vah ch II. 26 

(4) Rc^hhalnb B. v. Mt. Bnneta De; Beng. Rep ante 1805, p. 48 

(5) kit on Inh. ch L sect. i. 30 
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giflbs on motives of natural affection, but not ^en with 
regard to these, to the extent of thd whole of 
perty.®’ — Subject to this, the Sinrit»Chcmdrica d0- 
claces, that restitution of a pro?t ihited gift, as well as otf 
a void one, shall bo enforced by the Sovereign autho-^ 
rity ; the property not having been tiansferred, nor a 
new right vested. It is to be recollected, however, that 
separate acquisifiona, by a member of an undivided 
family, so made as to render them exclusive, and im- 
partible, are as much sole property, to all intents and 
purposes, as though the maker had been, at the time, 
divided, and soparato.^’^’ And that, witli respect 
to prohibited gifts, they “ may be valid, unde^ t^^e ex- 
ceptions which the law allows ; such as distress, ne- 
‘'.cessary support of the family, and pious uses, arimng 
*‘from indispensable duties. 

In Bengal, where the power in question has been 
long exercised, opinions, carrymg with them ’great 
weight, have not been wanting, lhat, supposing it to 
be res iwtegra, not even there, according to the lavr of 
theDayaBhagjtofJimutaVahana,^*^(theground-WOTk 
of the law of inheritance in that part of ^ndia,) could ja 
Hindu, having sons, consistentiy withit,byany means, 
and of course not by wiU, (a mode of conveydhco aldce 
unknown to that work and to the«Mitacshara,) be per- 
mitted toalien hisreal ancestral estate inland, without 
tbeir consent. But the contrary having Infen, qver and 


(1) Mit. on Infa. ch. L^eot. i. § 27» 30* 

(2) Ante, p* SJ3. 

(3) Mi1>; on Inh, ch, I. soot i §20. • 

(i) Jim, Vah. oh., II, § 23. • 

3I1 



iKSXAMBld'ABV POWKA. 


{Obafi. It. 




OottiF^o«mthet8^(icfex2>e«(Kmnyilc2ato2tA.<^> Aleado 
iog ciam'to this purpose is one decided in the Saprraie 
Court at Oalen|ta,<- about the year if 69/^ where the 
testator^ a^fitadu, the ft^bear o^ four sons, and pos- 
sessed of property of both deseriptions, a neutral and 
sejlf^Goquired, having piovidedfor his eldest by a^Ktint- 
nr^nt^ and nchranced to the thiee younger ones in his 
Kfe the means of their establishment, thought proper 
to leave the whole of what he possessed to his two 
younger ones, totihedisherison of the two elder, ofwhom 
theseec^ disputed the will ; but it was established, on 
reference to the Pundits of the Court. Their answers 
were short ; simply affimdng the validity of the instri i- 
meni, accordingtothe Shaster. Nowthe-SAoeferknows 
no such instrument su» a will But, considered as a 

r 

gift to the two younger sons, in exclusion of the two 
elder, bhe ground with the Pundits probably wah (the 
Bengali maxim) that, however inconsistent theact with 
the ordinary rules of inheritance, an^ the legal pte- 
teneionsf^tbepartitiei^ yet, beinQ d(m6,its validity was 
unquestionable. SirBobertChalmers,anidSirWiUiani 
J ones, being both omthe bench at the time; edheurred 
in this determination. About the same time occurred 
the ifuddea case, inappeal from a decree of the inferiepr 
Court qt Khshnagur, heard and finally determined, in 
the Sudder Dewanny Adawluf, the grand Court of 


(1) Pofttt A.ppend. ia ch. xi p. 431, et Beq, * 

^2) &aB8iclilol*i>att and Datt> BxaeutoarB^f tho will 

of Modnn Mohun*'Datt Chortduichura Dtiti ; Beng^ Bd)p. 



IBSTAMEMTARY WVin9, 


Chtip. 11.] 


S6i 


Appealfor the wholeofth« BeDgalp)K>viiieei^^ It 
the case of one of the great Zemmdazfes, of the eoufttiTV 
which the testator, the Baja, haTing enjoyed dnring 
luEi»life under the will of Jiis father, to the e^cittsiott 
of his three brothers, left by will* to hjs son ; against 
whom one of his uncfes instituted a tmit for the reco- 
very of his fourth share, disputing the right of the 
grandfath^,soto disposeof property that wasaneeStral. 

* The question was discussed uj^n tho will of the grand- 
father of the defendant, which appears to hove been an 
assignment in trust, by way of gift to his ^dost son, ^ 
tho elder brother of the plaintiff, in contemplation of 
death ; providing to a certain degree for his other sons, 
but very inadequately, compared with what they would 
have been entitled to, had they been allowed to succeed 
to theit legal sharps. The latter of the two wills recited 
that the Zeniindary never had heey. divided ; but that, 
pursuant to the custom of the country, it had always 
been enjoyed by the eldest son in consideration of 
which the testator had left it to the defendant,.being 
his eldest son, un the presence of the Brahtoins of 
Nttddea, who^ ho had assembled to ba witnesses of 
the gift.^ Accordingly, the defendant contended, in- , 
dependency of the will, that the estate in questiot, 
according to the nature of it, was llis,nn right of inhe- 
ritance ; and it was proved in tlie cause, in point of fact, 
that it had always been enjoyed by one*son/in ex- 

(1) See a sliori Note of it in the Bong. Eop. ante* 1806» p. 2 , 

tinder thh name of Esbandchnnd B%u e. Bsfa^ndebund 

Rai. — And see Append, to ch. xt. p. 447. 

(2) Ante, p 19^ 9^6 447. 



tbstamenyary power. 




iCkap . 11 


dasiottof' tbo rest^titougli net uiufbraily by the elded?; 


a property of that description^ pursuant^ the spirit of 

the Hipdtt law in that respect^’ The means resoited 

« 

to by the Court of Appeal, forinformarion as to the law, 
appears to have^been as oBtensive as possible ; refer- 
ences having been made,not only to numerous Pundits 
nam'ed by either party, but to the Pundits of the seve- 
ral Courts ‘in the Provinces, as well as to those at the 
Presidency ; among which latter was Jagannatha 
Tnrchapunchanana, the compiler of the Digest. A nd, 

‘ though a great majority, including Jagannatha, were- 
in favour of the acts of the two testators, upon the 
gene^ ground of the competency of a Hindu to dis- 
pose of his property as he pleases, without regard^to 
the nature of it, whether ancestral or acquired^^pubUc 
or private, yet the Court, affirming’the decree, which 
had been in favour bf the defendant, expressly m^de 
the mture of the property, and the course in which it 
had always been epjoyed, according to the custom of the 
country, an ingredient in their determination ; as may 
appear from the extract inserted in Ihe Appendix/*^ 
It is to be remarked also in this case, that all the au- 
* tj^orities cited and relied upon by the Pundits, in sup- 
port of the title of ^he defendant, are, as was naturally 
to bo expected, Bengal authorities; among which 
ho mention is made of hhe Mitaeshara^ the SmriU 
Chandrica, or the Madhavya. Another thing to be re- 
marked is, that theCourt,not i^tisfied mth thesum spo- 

(1) 'Ante, p. i99. 

(2) * Post, Append. to>ch. xi, p. 417 
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cified iuthe formerof the twowills, aeBpr^yisiaii the. 

plaintiff, (being only 250 rupees^ diontb,) took npoDt 
iteelf to increase it to 500, upon the igroun^, as the 
decree declares, “ that the former sum waHinadet^uate 
‘‘ to his situation and circumstances." This sdrves to 
show that oven, in Bengal, under t*he modem practice, 
the father of a family, according to his means, cannot 
leave it inadequately provided for, much loss entirely 
destitute. The Knddea case was followed by others 
to the same effect ; nol, however, altogether without 
question. Among these may bo noticed (in 1807,) 
that of the Mullicks, ip the Supreme Court, a case ^ 
also of importance in point of value, involving the 
right to above half a million sterling ; in which si;E, out 
of eight sons, disputed the powef of their father to 
dispose by will, to their prejudice, of such part of it 
as wa» ancestral, ^though they each took by it three 
lucks of nqiees ; but the Court, without referring to 
tlnnr Pundits, were in that respect unanimous hi its 
favour, considering the point as already settled. In all 
these cases, however the other members of the family 
may have beon.left, the sons of the testator, where 
thqje existed any, were, more or less, providec^or 
by him; and, ^ where the provision made by him 
was dedbed inadequate, the Court took Rpon it- 
self to increase it. These ai*© important facts^ 
though not in favour of the testamentaiy i/Ower, a^ 
fbpnded in legal right ; and it is to be here* remarked, 
that, where the case was to be governed by the law, as 

(1) Bodhamuntc P. v. Shamchimdur } Beng. lUp. ante 1805* 
Ronkoomai* v. Kishunker , Id* 1805, p» * * 

^iingni-am Bbadureo IQ^eekannt ; Id. 18t3i p. 383. 
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current ih MUhilot the contvnry oCthe coses lost refer- 
red to was detennmedbj iheSudderJ}euxmnjfAUmdiU 
of BengsU/^^ af^r consulting their Pundits, who held 
an attempt to alione family property as myiJi4,«for 
want of seisin given in the life of the owner. 

At Bombay, and its derpendenciea, whatever may be 
its practice, the law is the same as at Madras, and 
throughout its dependant territories.**’ That, at the 
latter Pre^doncy, it neither know, norcouldendurctlio 
power exercised in tin's way by Hindus, over their 
property, occured early, in the discharge of his judi- 
cial function, to the author of this work.**’ With this 
impression, the Supremo Court there desisted after a 
time ‘Atom granting probates of wills, in the case of 
native estates ; tho practice of granting which had been 
established in the Mayor’s Court, and folio wed, ^during 
tho short period of its existence, in that of the Ke- 
eorder; — and, at length, in 1812, the question pf a 
Hindu testament (which had been frequently Tsoofcd) 
w’as raised in an equity suit ; in which the Bill, found- 
ed* upon a claim under the will of a Hindu, was dis- 
missed, on the ground of the mcompetency of tho will, 
as i» mode of conveyance. But, as tho property His- 
. posed of by itwas uiM?{Wc?ceZproperty,Are-hearingwa8 
allowed, in order to seo whether it might not be sus- 
tainable^ to the’exient of the testator’s share, at least 
with regard to such of it as had been acquired by him- 
self ; but the opinion of tho Court was not iindlly 

a 

(1) Sham Sing v, Umraotoe i Seng. Bep 1813, p 895 
<2) Post, Append, to ch. zi. p. 440 * 

C3> Seo the case of VeerapormaU P v Kamvin P. j Notes of eases 
at Madras, vol i p 78 Ed 1827 
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tBfcett {;ottilned vievr 6f iihli ■ 

nor did’tUe qa€fBfci6iiiE^itt oc(^, WhdB IhW 
totted to sit ft^nHbe bonoi^ vt^n t&ai do* 

casipoi, -^wev<er> ibt^nUng to Ms ftscl&tbincd* ^rabtide 
in like cases, he bought in all dirddtions for that M- 
fqjin^tion ; which, obtained, has en^lSled him, with 
proportion^ confidence, to compose the present ch{q>-' 
ter, as well as so mncfi of the first in particular, as ret 
gards the ligM of mienation. For how m^ch of such 
information he is indebted to Mt. Colebrook^ will be 
seen in the Appendix. And, if the author shaU not, 
by this work, have redeemed in any degree, tlys debt > 
which every n^ is said by my Lord Coke to owe tq 
his profession^ he will at least, by the Appendixdoit, 
have conferred upon the public an {nestimablembligiat 
tiop, in collecting, and'communicating such a body of 

Bemarks” as it'^ contains, upon the most impoi^nt 
points of Hindu law,, as connected with the subje^s 
thai^ will have been di^ussed ; thb largest proportion 
of ^em from the pen of him, whose learning in that - 
abstruse science, drawn directly from original, and the 
most anthentic sources, stands acknowledged 'in 
Europe, as well^ in India ; and which, great as" it 
confessedly is^ has, if po^ible, been 8urpas6ed> by<^e 
liberality^ with, wMch it wm impa^d.‘** 

.[SroxBtrTJke tewrolrtiag to twiftmeutatT-dispoBition o|itto|peorty 

^ of thebficftt edition of this work, the Smpreyno 

* . < ^^oiiVt.at anstaibed a will by a Hindu, so for as'' the pro* 

V . oo&wed > it,, bavuig been of the teatator’e acquirement, 

WftAbeqimiftt^ for ^epeffonnasoeof religiona ceremonicaj oon- 
eidering iti Oveft at that Pre^enoy< tp be too fote to<^#«^iii0th|^ 
a Hindn oaniiot make a wil][i and hol(|u:iQ( thb Oao not 

to be liable taW deemed on ihe ita l^ing «apmti* 

tioua. — £z rclatiouo Sir Ridph Palmer, hh. !• ' ' 
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isfliill in almost nnsatis&ototy state^ no solution of tbe doabts in 
wbioh it is involved being afforded hj Legislative enactment or the 
decisions of Courts. ** The text-books, commentaries and digests 
of Hindu law,*’ as remarked Stir C. Scotland in a late case, (a) 
** no wb^re directly recognize the disposaf of property by a will to 
take effect after death, and its vatied rules As to inberitAilce and 
succession to property seem idl opposed to tbe exercise of suob 
right.” Still) notwithstanding,dt has been tbe practice of tbe Oonrts 
to recognize the right of a Hindu to make a will, although th^ 
limit bis power, in regard to the dispositidn of property, to that 
which he copid have exercised in t^e case of gift or other aliena* 
tion during his life :(h) they apply, by, analogy, wbat they con- 
sider to be tho law regulating gifts iiiter vivoe to testamentary 
disposition of property. In a few oases the late Sadder Cdalut 
have re^rded wills as documents incapable of creating a title 
in a Hindu family Reg. v. of 1829, declares wills to have 
** no le^al fores whatever except so far as their contents may be 
in conformity with the provisions of Hindu law and the right 
to make a will is further distinctly recognized by Act XXVII of 
1860, sec. xii and xvii. Tbe question, however, is not whether a 
Hindu can make a will, but how far he is competent thus to dis- 
pose of self-acquired and ancestral property. To remove all uncer- 
tainty, the Hon’ble the*)ate V. Sadagopah Obarlod, Member pf the 
Madras Legislative Council, introduced a Bill ^No. 4 of ,1863) for 
the purpose of conferring on Hindus the power to bequeath pro- 
perty, which by law they could dispose of by deed during life-time. 
The Bill was referred, on the 28th of Februaiy 1863, to a Select 
Committee, with instructions to call for evidence so as to ascertain 
• toshes of the Hindu community on the subjects embraced by 
it) and to make their report within nine mpnihs. This period 
has neariy elapsed and no report has been yet submitled. 

Under tbe Maroomahatayam Law, which obtains in the Province 
of Malabar, effect cannot be given to a will ; but property in the 
' absolute control of the gfiver igej be alienated by gifl^ to constitute 
whichi however, possession musk have been oonfen!ed.(d)] , 


[(a) VoRiHaiHHfam Pillai ▼. PacKc^i. '-!• Hl^ Court BeptikW) |)b 33S.7 

[(6) I. Select Decrees of Madrss Sudder Vdalat p. 406, 438, and other cases 
digei^ in the AnDavnuK to this work.] 

{(c) Madm 3. V. Dee. 1809, p. 346, aad other oases digested in iho Abdbkuum. ] 

r(<ir)Id.l8d6,p.8«l 
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HAsmnsro leiaigth„inta^povi^ after 'a suHi^^y 
tediottt end p«t|ilexed pai^eig^ through a seahitlMtto 
but little explored/’’ it ih not iutendTed to dwell upon 
the eubjeot of thie, th^ concluding chapfer^ beyond 
what itiB ex^fein*^ m«y seem indispensably to 
Not that it is not, in the circle of civil law, one, of the , 
greatest conoem. Were it to be ashed, what consti- 
tutes the sUbjeet of Cpntracta f itm^htwito propriety 
beai^swered, *‘g;>i%cqu{dagnfa kcmines'’ Scarce aday 
pssses^wrtoi any man, who has any tlung to do with, 
the btisiu^ Of life, that he is not enterir^ into, exe- 
eut^ng, dr fulfflUpg otfe, of some land or other. Xheir 
diversity is infinite j and the objests involved in them • 


often vast, and most hnportant. But, inthefirstplace, 
tiiey rest, for theh* formation and solution, upon pjnn- 
ciples so general, that they have boon considered to 
belong,to tbeVy of nature, as manifest^ in the'Si * 
current ^tfwHcaof civilised nation* ; and, fchefefore, in 


common alike among* all people. And, 
tJiOd® prfuoipl^, bottomed in reawn and 
eoctvidfia^tooe^ And inculoatkg -univewaHy ‘the purest 
||Ood ftdth, aid to be fiJond already so disoussod in in- 
ti) ipl^rfiilnable, aa4 tWHjtoW ooeaa <isi id ta« banitellecn 

fSg mnda B«BMrk» on PrtnrfbJes of 

Mobommodan J^wr, by W H Jtfaaiigbtoji, Enq . p 
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nnim ralilt' tivatihcs, that, cxccptiHg with some special 
view, tlip field is scarcely open. At the same time, 
they must bo admitted to be a part of the law of nature, 
that is modified, more or less,’ every whore,. by local 
insiitulionsandusage;andtheBritisIrCharters having, 
moreover, directed, that aswell with regard to matters 
of Contract, as ofTNnF4iu’T.\xcEaud Succession, where 
the jnuestiotr shall be between Natires, the Native late 
shall determine, some attention to the Hindu law of 
Contnicts would appear, to be of course, in a work pro- 
fessing to onibraeo the elements of that law generally, 
with reference to British judicature. JReferring, then, 
in particular, for more systematic views of the subject, 
to thp, celebrated treatise of M. Pothicr, of Orleans, as 
translated and edited by aleavned jurist, tiot long since 
deceased — together w'ith a still later one, so far us 
it goes, equally compi’chensive and more compact, by 
Mr. Colebrooke ; (of which tho introductory matter, 
with the continuation, I’omainas desiderata , Ip to 
bo scon, what is proposed to bo done here. X)f the 
Digest, of which, in the pi’occding chapters, such fre- 
queufcuse, has been made. Successions and Contracts, 
boingthe professed subj octs, — that of Contracts is made 
•to7j«t;upy nearly one-half of the whole. But the com- 
piler has included, with n large proportion of irrelevant 
jhatter, some, not in general classed under this title ; 
as, for instance, ifot only mdrriagc, but the nume- 
rous and various duties to ^hich it gives birth. Tliat 
msirriageis acontract; and that theCourts areboutujto 
administer to parties the law cf their faith under this 


(1) Mr. (aftoi'wnrds Sir W.) Evans, late Recorder of Bombay. 

C » 

[(a) This applies to the late Supremo Courts of Judicature. In r^aul 
to the Uw .uhumistered in tlis pro'icut High Courtiaud tho Mofusail Coaits. 
vt noto ac the end of this Chipti i pagi- 31, t | 
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head, is unquestionable. liut the sclieuie of this work 
hasalready ineludodit, with every eohsidoratiou that it 
involves, under a different distribution; nor, consider - 
ingjiiow little i)i has been admired, is it intended, as to 
what remains, to»follow the arrangement oithel’ of the 
Digest, or of Menu ; but to adopt one more consonant 
perhaps to our own notions*; b|r collecting into one 
point of view, the, most material observations, as ap- 
plicable to Contracts in general ; and then considering 
’the most usual sorbs, iif the order in wliich they may 
naturally present thelnsel ves; 'confining the statemen t 
tosuch points, connected with the subject, as are cithci' 
peculiar to the Hindu law, — or, with regard Wwhich, * 
it may, from their nature, bo .satisfactory to see, hinv 
far it is, witli reference to them, voiucidenl our 
own. 

1.* Intcnliony and conf^cid, being the soul of every 
agreement, the I Wndu law has ovincod great care, that 
thq mind of the pai'ties shall be ki a condition at the 
time, to be capable of contracting,**’ llonco, the or- 
dinary disqualifications of minority, lunacy, and idiotcy, 
prominent in every code of law, occur in this. in 
which the comi»etency of the lunatic, during a lucid 
interval, is admitted. *’ With the iiirscijic 
classed, for thi8.purposo, oncintoxicated,*"’ or incapable 
through extreme disease and Ihe case of fiiinonty 
is construed to comprehend that of deciepil old 

(1) Monu.ch vni 168. 

(2) Houu, oil Vllf 163. • 

• Yajnyawaloyd, 2 Ditf 1!H - KomKiv !?i'p p IM 
^3) a Dig 193 • 

(4) Moim ch VIII 193.-2 Dig. IDI, 

1(a) A bond Executed by n man in a state of intoxication #oi the pi ic€»of aiticU* 
of olotbeB, Bupplied, but ol the supply «1 which there wah no pioor^>va«^ hUd 
to be inoperative. - Haephersou on couti.iot p. 9* fid ISbO ] 
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ag<e f tlie party, in all these cases, being considered 
to be nof, mi juris ; and, in all of them, the contract, 
so effected, declared by Menu to be utterly null.‘*> 
Upon the same principle, the law watches the irtflu- 
once on the njind of the various passions, by which 
it is apt to be distuned.; as of fear, anger, lust, and 
grief; holding as not done, any thing done by one, 
while so agitated.'®' These disqualifications arc chiefly 
expatiated' upon, under the law of gifts to which the 
law of coutractsTefoTS ; the same causes being regarded 
as productive of the same invalidating effects, in the 
one case, as in the other.'®' A distinction, however, 
istobsuttended to between those, that operate asa&rt/*, 
such as idiotcy, or lunacy ; and those, in which an ac- 
count may be taken of concurrent circumstances) to- 

, I 

warchfissisting to determime, how fat the imputed dis- 
ability is to be sustatiaed, in order to justify the nulliUj 
contended for. The case of an agreement, for instance, 
under the circumstance of inebriation, is one^ in which 
the English and the Hindu law' will alike balance, in 
comingto aconclusion.'*' And the remark may apply to 
mfee of the questionableonesthat have been specified ; 
se as to afford ground to discriminate between contracts, 
so circumstanced, ass not to be capable of standing in- 

. (]) 2 big. 187. 

(2) Menu. ch. VIII. IC::. ‘ 

(J{) Kareda, 2 Dig. 181, 182. — Yajnyawalcya, 2 Dig. 19S. 

Catyayanov and Vrihaspali, — 2 Dig. 107*-— ‘Uantama^ Id- 200, 

iW 2Dig. ISl 

2 \hir 

•*) 1) 'Jf '5 2/' 
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quiry fora moment, and such as only require tb be sub- 
j ected to a very strict one, before they arc allowed. I n 
asystem, in which men are protected a^iust their own 
acts occasioned through fuar, itfollows that forge ^ con* 
straining the will, can never be allowed to attain its 
end ; and, in none, is 'finud (Jetted loss permitted to 
succeed. Nor is advantage to oe taken of what was 
nof seriomly meaut^ “A true assent (says a learned 
• “ writer on the universal, including the Hindu law of 
“ the.subject) implieg a seriouS, and perfectly free use 
“ of power, both physical and moral. This essential 
“ (lie adds) is wanting *to promises mado in jest, or 
" compliment ; or made in earnest, but under mistake ; 
“or under deception or delusion ; or in Vonse- 
“ ^uoncc of compulsion. Therefore, consent (he coh- 
“cludqs) not seriously given, or conceded through 
“ error, — extorted by force, or procured through 4aud, 
“ i^ unavailable.”^'^ And, so well 4s the whole of .this 
summed up by Jagannatha, according to the express 
doctrine of the Hindu law, that, not to give, at length, 
inhis own words, the passage alluded to,wcrean injifry 
to the purpose of the present chapter. Commenting 
upon a text df Nareda, “ where an owiler (say# 

“ discrinainatin^ what may, and, may not be donj^, 
“and 'guided solely by his own wiP, declares, as is 
“ actually intended by hinj^ his oam property divested, 
“ and dominion vested in a person capable o^ receiving,* 
“and designed by the donor, over the thing me*ant to 
“ be given, — sitch volition vests property in the donee. 
“ In cases of fear and compulsion, tile man* is not 
(1) Colebrookc on Obli$raiion& , p 15 
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“ guided 'solely by bis own will, but solely by the will 
“of another. In 'tbo case of a man agitated by angei , 
“ or the like, hfr is not a person who discruninates bc- 
“ tween what may, and may not be done. If, terrified 
“ by another, he give his whole estate to any person, 
“ for relieving him ^oin apprehensions, his mind 
“ is not in its natural state ; — but, after recovering 
“ tranquility, if he give any thing in the form of a 
“ recomptertse, the donation is' valid. What is given 
“ as a bribe, or in jest, is a mere delivery, or a gift in 
“ words only; there is no volition, vesting property in 
“ another. As for what is given by mistake, as gold, 
“instead of silver, which should^have been given, or 
“ any thing delivered to a Sudra instead of a Brahmin, 
“the gold and the Sudra are not the thing and the 
intended, namely, silver. and a Brahmin. 
“ Though it be ascertained that ten mvemas should 
“ be paid, if any how, through inattention or tl^ie like, 
“ fifteen suvei'nas be delivered, the gift is not valid ; for 
“ they are not what was really intended to bei'given.”^'^ 

Not only must the mind of the parties be in a legal 
stm^ to contract, but the (^use of their 

‘ contracting, must he a competent one, according to 
the apprehension pf the law. The provision, with 
regard to this, consists principally in negatives ; and 
here recourse may be had to what was delivered 
from the Bench, some century ago, by one of 
the Judges of England, in a strain of eloquent 
indignation, vi'orthy at onco his seat, and the occa- 

‘ (U 2 Dii 18J 
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sion ; — “ 'PJiLs (said ho) is a cototmct to ‘tempt a 
“ man to transgi’ess the law ; — to do that which is in- 
“Jurious to the community ; it is voicfcby the common 
“ la^v ; lyid tho reason why the common law s^s such 
‘‘ contracts are i^oid, is, for tho public good. You 
“ shall not stipulate for iniquity. All liters upon our 
“ law agree in this ; — no pollute! hand shall touch the 
‘‘ pure fountain of*jus,tice. — Proculo! procul estepro- 
— with more, to the same effort; for all 
which, (noble as it isJ) the Hindu, as well as the com- 
mon law of England, would have supplied him with 
abundant authorities, had he (the eminent pesson al- • 
hided to) been at the time adjudicating among, and 
between Hindus. ^ ^Speaking of a bride,^*’ to give 
evidence, though true, or for subornation,^^’ being one 
instance of the turpla causa ,) — “ It shall, by no moans* 
" be given, (says Catyayana,) though the consideration 
** be performed ; and, ho adds, if it had been at first 
‘‘ actually given, it shall bo roslored thinking, it 
seeras,*as has been thought by some of our own sages, 
that it is^moro consonant to tlie principles of sound 
policy, and justice, thaL wherever money has been 
paid on an illegal consideration, it shall be recovered 
back again, by the party who improperly'paid it, te^sin, 
by denying the*remedy, to give e%ct to the illegal con- 
tract.*®’*®’ As, whatever is given for an illegal act may be 

- j 

Cl) Append, to oh. XII. p. 454. 

(2) Ch. Jastioe WUles^ in Collins r Blantern, 2 Wils. ni7 
^(3) 2 pig. 195. ' ^ 

(4) 2 big. 196. 

(5) Laoaussade White, 7^©rm Hep p 53.”i. 

f(a) In dealing with objections to contracts on the gronud of mainten^nee or 
champerty, the Conrt must look to the general principles regarding public policy 
and the administration of justice upon which the la^w at present rests — ititi 
HtHU V. Knmala Nayttilam. 1 Majl. High f’ourt Rciiurt-* p. 15*1 j 
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taken bock, s.o, in the catse of a good consideration, if 
unperformed, the contract fails.'*^ 

r * 

To consider next the case of the wife, and other 
dependant members of a man’s family, with /cforSnce 
to the power in qubstion of contracting. And, as res- 
pects the wife, it maf be taken to be commensurate 
with her right of property, as consisting in her Sfrid- 
hana,^-'^ land excepted; the exception applying, in the 
Bengal provinces, only to such as may have beengiven 
her by tier husband, of which she* certainly cannot dis- 
pose, and with regard to which it follows, that she can- 
not conttactP^ Beyond this, it is laid down, very ge- 
nerall5^, in many places, that for necessaries, in support 
of the family, oncluding herself, she may bind her hus- 
band by her contracts ;*** as a man’s slave even has 
power to do, according to Menu.‘®^* The case usually 
put, is that of the absence of the husband from home 
when it is but reasonable, that, while it continues, an 
authority should subsist somewhere, to provide for his 
family It is in the absence of his master, that Menu 
confers this right upon the 'Slave. But, absence, in 

texts, is construd|4to be illustrative only;^^^ and, 
accordi^ly, Catyayana extends it to disability in the 


(1) Nareda, 2 Pig. 181. — ^Yrihaspati, Id. 198. 

Menu, ch. VIII. 212, 2ia— 2 Pig. 172. 

(2) 2 Dig. 129* 130. — Ante^ p. 26. 

(3) ^ Ante, p. 27. ^ 

(4) Nareda, 1 Dig. 295. — ^Vishnu, Id.— Catyayana, Id. 296. 

(5) Menu» ch. VIII. 167.— Daya Crama Sangraha, cb. XII 1. 
(^) .Cafcyayaivi, 1 Dig. 17. 

(7), Nareda, 1 Dig 313, — Po«fc, Append- toch XTl p. 458 
(H) 1 ‘>20 
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Ijusbaud to ac*t, arisinjj from whatevor cauao as, foi 

iustauce, from iiicurablo disease ;->«includlng, among 
netiessaries,' for which provision may be nrnde at his 
expense byothftrs, the nuptials of his^aughcer, or dis- 
bdhieureuts for^fuueral And all this ^he says) 

may be done by his servant, his-wife^bis mother, lus 
pupil, or his i,on,~mtAott/ his assent ; though, in 
another text, he suppososhis assent to havebeen given; 
— unnecessarily, 'as the law would imply it:*®’ bui^such 
implication may be rebutted, by proof o^ his having 
withheld it, or otherwise ; in which case, there could 
be no recovery against him, though it should appear 
that he had left his family destitute.**’ In, certaiiw 
trades, in which the wife is understood to have a spe* 
cial concern, she has a greater latitude ;**’ andy^uuiver- 
sally, in proportion as the management of the family 
i^ confided to her, he is bound by her contracts.**’ To 
what extent and under what circumstances, an undi- 
vided family gen'erally is bound by the engagement of 
any one, particularly of him vto is the managing 
parcener, has already been seen, in treating on coparoe-* 
nary.*” • 

The ifindu la w, in no i nstance, requires thaia cdnt^ct 
should be in writing; though it set8,upon all occasions, 
a due value upon written cvij^ence.*’’**’ ‘It admitb'^tlm 


, <») 1 1«g w* 

<a) 1 Dig, 296 ' 

<3) Catyayana, I Dig. 17.— M. 219. 220, 

Post, A|)]wiid to oU, Xll )) 45<> 

{4) 1 Digr 299 — Post* Append, to cli XTT p 4()0 

(5) Yfijiiva\t<ilo>R, VithObpiitiy ifaietln, I Dic^. 31 ? 

(6) 1 Dig 318,810 • 

• (7) Ante, cli IX. p. tOO 

(8) 1 Dig. 19, ft HOI], - Id. 393, ei setp 

r(a> TUe late Msulias Suddtr,Udidut liave generally hi Id, that oral ovidenco of 
gale (Dec. I85(s ps 160) asmgmtieiit of a tend (Id. 1864, p 40) and iteipcfual 
lease (Id. 1869, p. 63) is insuffic'cnt : but tue Xligli Court has mamiailied, on 
other hand, that an etohonge of lands followed by possession need not baevideao- 
ad by writing -I. M. H C. Hrp p iOU ] • ^ 
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benefit of One to be assigned, according to J agaimatlm, 
and tbe reason of fbe thing ; though it is ^remarkable 
that, undlr the ^ead of assignment, he cites no autho- 
rity.*^^ And, as an excessive, or illegal gift may be 
resumed, (the retraction of gifts beingan express title 
of lavr*®^)**^ so may contracts, be rescinded ; the law, in 
the one case, and in the other, nearly identifying,*^’ as 
has beete already remarked.**’ 

II.*^ Having thus, with reference toHindumaterials, 
considered the leading points, as regarding contracts 
generally, particular ones come next to be discussed, 
under the following heads, viz. 1. Of bailment ; 2. of 
loans : ‘J. of sale or exchange 4. of debt, — 1. The 
contract of bailment claims particular attention, from 
its co‘mp];ehensiveness, as well as its importance . 
being, in a simple, and general point of view, a con 
tract only to return in due time what the owner hds 
confided to the bailee, under a responsibility suiled to 
its specific nature ; with a view to which a certain de- 
gree of care is virtually stipulated ; the extent varying 
with the object of the bailment, and constituting, for 
the->most part, the point to be adjusted, in ev^ry case, 
in which a question upon the subject can arise. And, 
Sp 5 jge a one it often, that, from the difficulty of de- 
finition, authority has not boon wanting for referring it 
universaliy to the discretion of the judge.*®’ ThS dsgr^Q 
depend8,in the first instance, upon whetherthe benefit, 


(1) I 90 — Id 189, oteeq 

(2) Menu, VIII. 4, 212, 213.-2 Dig 170 

(3) 2. Dig 828. 

(4) Ante, p 19. 

(5) Dasay on the Law of Bftilmeni^, p. 25. 


{ (a) A complete and anoonditional trUntfer of propel ty in free gift in considem- 
tiun of aif emotion under a wiitton inutrument cannot be revoked by the grantor 
ttivirbaputit Ynilah \ Pauj/andt'-M'udah, Dec M S. p. p 61 ] 
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retiultin^ from the bailment, be reoiproc^ b^ween the 
pajrties ; and, if not, to which of them*itattachea ; Whieh 
is, in general; si^ciently obvious. Familiar asthe sub- 
je^ must be, in every system of law,provisions^regard- 
ing it abound iif Menu, and other text-writers among 
the Hindus ; and, admitting them ^s has been le- 
marked)^^’ to be consonant to the principles established 
elsewhere, on the same subject, the agreement can 
^ scarcely be classedViththat identity o£ conclusions, 

“ which, in proportion as the subject is not of technical 
“ institution, pure, unbiassed reason, in all ages, and 
“ nations, seldom fails to draw.”’®^ With regard to our* 
own juridical system, confessedly the most material, 
if not the whole of thp principles alluded to, hate been 
imported into it, through Bracton, from the Komans. 
\Wth us, therefore, there has been in this instance, no 
such identity of conclusion drawn ; all has been deriva- 
tion ; nor can it be reasonably doubted that, with the 
Hindu law,'have originated (as far as we can see) diose 
provisions, applicable to the subject in question, which 
the wisdom of “ ages and nations” the most civilized, 
has since been content to adopt. Of theso,tlie standard, 
founded in tlm care that every prudent man takac^i* 
his own property remarkable as it is, is as old at 
least as Vrihaspati ; who charges with the value, adding 
interest, “ the bailee, that suffers a thing bailed to be 
“ destroyed by his negligence, while he keeps his own* 
“ goods with very different caro.”<*’ On the otherhand, 

I * • 

’ (1) Esbay OH tbo Luw oJ BwJnM?ntb, p 116» 

'(2) Id p 114. • 

0) id. p. 6 

(t) IDif? 1J9, 411. 
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“ if a thing deposited be lost, together with tUo goods 
" of the bailee, it is declared by various authorities, 
“ to be lost to the bailor ,•’*'*' — and nv^jpoieVous texts on 
the subject of responsibility, contain the e<juallyrre- 
markablo exception, (not of inevitable necessity, but, 
in identic^ terms,) of '/ the act of Ood, or of the 


l^indu writers difler in their division of bailments ; 
some enu&erating four others six Sir William 
J ones acknowledging only five.*'^^'N ot to multiplythem, 

^ (as he says,) inconveniently, by extending inquiry to 
every possible casp, in which a man poss -"ises for a time 
the goods of another, the most important ones, as they 
occurinthe Hindu law, (from whence, it is plain, they 
havebeen derivedinto other codes, )may bo distributed, 
according to the principL that governs their responsibi- 
lity ; this depends u^jon the objectand benefit involved ; 
which may be entirely on the side of the bailor, — or on 
that of the6a^7ee ; or it may bo mutual. Thus thfe simvph 
dt2>osit, together with the coinmimon without reward, 
are, for the sake, and enure to the sole^advantage, of the 
, of the thing bailed.— In loans for use, it is the 
mUee, or borrower, that is alone benefited. In the re- 
tnainih'^ eases oimUtual trusts, pledges, and the Various 
kinds of hiring, both parties have an interest. 


(1) 1 I^jg. 420, 421. 

(2^ Naredfib, 1 Dig. 120. 

Vrihaspatl and Catyaynat Id. 421, 423, 427. 
Yaj'iyawalcya, Id. 422, 430. 

(3J Yajnyawaloya, 1 Dig*' 407. 

(4) Narodd, 1 Dig. 409* 

(i) Ti-wy on 111 3 Tjaw of Bailmpnt'?, p. 35. • 
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To consider the matter, then, under this triple point a 
of view, beginning with the principle, where the bail- 
ment is for the benefit of the bailor, sjpplical^le to de- 
posits, and man dates, orcominissious without rewards; 
and, first, of deposits ; by which he, who accepts one, 
is charged with the {tfoporty of another, without any 
■consideration on the partof the owner ; while, on that 
of the depositary, ^all is trouble and care. Subject to any 
special undevtuki ity, the law would be uuroasoiuible, 

' that would exact from'such a bailee, in point of res- 
ponsibility, more tli^-n the absence of such gross neg- 
ligence, as must ever be regarded as inconsistent with 
any kind of eugagemfint. The obligation tet restore* 
a deposit, is provided for by Menu ; who requires that, 
^‘as the bailment was, so should be the re-dbKveiy, 
^‘according to a rule in the Veda.”'®^ Or, as it is 
expressed by another authority, ‘'the very thing bailed 
“ must be restored, to the very man who bailed it, in 
“ the very manner in which it jvas bailed.”'®’ Ac- 
coMing to which, the defence set up by Demosthfenes, 
for a client of his, sued in an action to recover a de- , 
posit, must have prevailed at Benares, as we are ■^pld 
it did at Athen^ ; — the action having been brought by 
two only, out of three who had been concerned in i^ie 
bailment, Demosthenesinsisted (it seems^ that hiscllcn t 
could mbt legally restore the deposit, unless <tll thr/ee ' 
proprietorsvoereready toreceive it. otcontroverting 
this, nor questioning theprccision of \ rihaspati, adeli- 

(1) Jagannatba, 3 Big ^40. ■' 

• (2) Menu. oh. VIII. ISO, W, 196.— Nareda, 1 Dig. 4ia 

(3) Vnhaspati, 1 Big Id^lS9* 

(4) £ssay on the Law of Biulments, p. 51. 

[(a) The restoration of property deposidsd by one of throe broihetfh with the 
knowledge of the other two, to anjr one of the brothere is le^l, d^osit not 
having been by each brother on their sepaiate nocountb, - T, livittfiah cAid anoth / 

V t'^hendumma and othen^ I. Dec, M. S. 1^. p 181 ] 
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veiy sMf>*-^«nf<{ti/^good,wouldbe valid, under a system^ 
that gives effect, upon all occasions, to the reason of 
the law, as opposed to the letter, if n^t carried to ex- 
ces8.‘^^— Due caution being inculcated in the sdectjon 
of a depositary/®^ a deposit is one of those things, 
which, bringhii^ with it nothing but responsibility, a 
prudent man, in the opinion of Vrihaspati, would not 
receive ; but, if he do receive it, ho requires him to 
keep it with, care, restoring it, on a single demand/®’ 
Nor is the Hindu law surpassed, by any, in the ear- 
nestness with which it exacts from every bailee, to- 
'gether with suitable care, the 'most perfect fidelity, 
denouncing as criminal, and punishable accordingly, 
him, wfio aliens a deposit withoqt permission, uses it 
without consent, or neglects to preserve it — inso- 
much that, as at Rome, so among the Hindus, the 
violation of one, in some instances, involves infS-my/®’ 
One criterion, exonfrating the bailee, is, if, with the 
goodb bailed to him, his own have been lost ; in which 
case it is held, that the loss is the bailor’s, though it 
should not have happened by any act (as it is called) 
of God, of the king, or of robbers ;'*’the presumption, 
in^U these cases, being against every thing like fault ; 

(1) 1 pig. 419, — Vr'ljaapati, 2 Big. 128, 163. 

Yajuyowalcya, 2 Big. 670, note. — 3 Id. 25, 29. 

(2) Henn. ch. VJLII..179.— X Big. 411. 

Eisay on the Law of Bailments, p. 46- 

(3) lBi^.416. 

(4) , Vrihaspati, 1 Dig. 416, 417, 412, 426. 

Menu, ch. VIII. 191, 192 --1 l^g.432ret seq. 

<B) Vrihaspati, 4. — 1 Dig. 416, 417. 

<6) T^aroda, l,Big. 420. 

Vrihaspati and Caiyayann, Id. J2I. — Yajiiyawak^a^ Id. 422. 
uu 111#' Jjaw of Bdiliaciits, p, I/. 
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while the rule is, that he is to luake good the depoait, 

“ if in fault, and not ftnlcss he be in fault.”'^’. But, it 
does not folloV, though none of his owh property have 
been lost, that ho is to be necessarily uuswerabln, if the 
deposit, having tjoen kept with care, Ijp lost notwith- 
standing ; unless it can be shown, that he have kept his 
own with very different care : disregarding the thing 
deposited, as being another’s property, while ho secures 
<*his own much more,* if he have appropriated any 
part of it.'*^ And heBc it may be observed, that, where 
collusionisnotimputablo, robbeiy alway&by the Hindu , 
law, in opposition to theft, implies a4egree of violouce, 
against which no bailee whatever, not specially «nder 
taking, is held to contract; whereas if nloss happen 
by thieves, the distinction exists, and a bailee, even 
witiiouj reward, may be chargeable, where such a want 
of due care can be shown, as must be taken to have led 
to spoliation, be it of whatever kind.^** "Oti the other 
hand, if the d^pof that has been I'esorted to by the 
owner of ^ic goods, be confcsbcdly an exposed one, pf 
which he has notice, it is Jiis Own fault, if he trust it, 
and they are lost, or injured, by a peril, to which^ in , 
the nature of the thing they would be liable.*®^ I n the 
case of a ^aled deposit, the Hindu hw accords with' 
whnt (it seems) was considered to bcthe,<)cttor opinion, 
in the content tliat existed on tl)e point, amiJng the 

(1) Jaji^natha, 1 Dig 421.*— Catyajoiia, Id 423 

(2) Viiiiaspati, 1 Dig. t2D^Jd. i3I 

Essay on the Law of Bailments, p 17, 67. 

(3) Menu, ch. Vm. 189 —1 Dig 4*2. 

(4) 1 Dig. 423, 429. 

(“O Vnhasputi, 1 Dig. 401, <23 •'ralynyai' i, Id 121 
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Irtwyerbof Il<uno, namely, that the dcpositaiy ‘‘would 
‘‘only be, obliged to restore the easkot as it was deli- 
“ vered, without being responsible for the contents 
— Menn having in like manner declared, ihat^ in s^icli 
case, “the bailee shall incur no censUre on the '/*c-de- 
“ livery, unless he have alteved'the seal, or taken out 
“ sbmething.”'®* Though inevitable necessity must, in 
general, excuse, .it Avill not, if the idling, having been 
previously, demanded, was noj; restored in time ; or il‘ 
it had been used by the'bailee, contrary to the faith of 
the bailment; — in eitherof which cases, he so fiir makes 
it his Own, that the loss, if 'It liappen, becomes his, 
from whatever cdUse it have proceeded.”'"'^ 'Phough 
the heaviest punishment be denounced against him, 
who, by false pretences, gets into his hands the goods 
of another,^*’ yet is such a proceeding jtistified, inAho 
case of a creditor, who cannot, by ordinary mehus, ob- 
taiij. payment of hirs debts ; — as is, also, the retaining, 
under similar circumstances, what has been regularly 
deposited/®* — 1 1 is called lagal deco i t ; available among 
a^pcoplc, with whom not deceit only, but 'force is al- 
lowed to be resorted to, whether for the securing of 
’ riglits, or the discovery of truth.'®* , 

' Between the defositanj, and the niandaten'y^cfC^WQ 
who, without e;cp§ctationof reward, engages ta^ocutc 

(1 ) ®Rsay on the Tjaw of BailnicnlR, p. 39» 

(2) Me^u, ch. VIII. p. m. 

(o) Vrihaspati, 1 Dig. 426, — ^Tajnyawnloja, Id. 430^ 

Nareda, Id. 431. , * 

(4) Menu, oh. Vni. 193,-1 Dig. 433. 

(3) Yrihaspati, 1 Dig. 3^1. 

(0) Menu, ch. VIIL 48. 49, 182. 

1 Dig. 196, 43^. — VrihaHpati, Id. 439, beq. 



ON COMTRACXS. 


Ohap. 12.] 


285 


for another a commission of any k^d, ihe difference 
consist in the diligence, added to the care, for -which, 
to a certain extent, the latter is pledged, according to 
th»subject-matter of the mandate — insomnch that 
Grotius considers the deposit as a jlmsion of the 
mandate ; “ car (to use the vords of his French trans- 
“latoi*) le depositaive don7ie ses soins k la gaide de la 
chose deposfco enf-re ses mains as the mandatary 
• gives his, in the execution of what is committed to 
him. . Upon the priflcijdes of the Hindu law also, the 
responsibility is the same, in the one case, as in the^ 
other, so far as regards'eare, with the contingencies to 
which things so bailed may be liable ; the bepefit, in 
either case, being exclusively his, to whom the article 
belongs — since, in a system, tliat mixes continually 
moral ^dictate, with legislative enactment, it never 
could be intendedto attach legal oflect to the position, 
thaj “ to him who attends cattle Ss a favour, even the 
favour conferred hij Mm is his 


ShouWitbe objected, as hard, in the case of thpse 
two sorts of bailees, receiving uoihinj, that they should 
be responsible eventually for losses, the answer is^ha^ 
reasonable cafe, as well as perfect fidelity, are of the 
essence of the confidence reposed ; *and, as Ja^annatlfti 
says, the engagement should not ba ent ered into, “ by 
a person not disposed to an act of duty, or iCmity.”'®! 
yiihaspati(a8hasbeenobserved}discourages tiie ac- 


(1) Essay on the Law of Sailmaits, p. 23. 

(2) L. 1. ch. Xll^ § 2. Barbeyrac’i edit. 

(3) Oatyayana, 1 Dig. 405, 406. — Yajnyawi^cyaJ Id. 407.* 

(4) 2 Dig. 340. 

(5) 1 Dig. 417.— Essay on the Law of BaUments, p. 42. 

97 
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ceptaucc of a deposit, as unworthy a prudent nwn.^^^ 
This is noji generous. And, unless his employment of 
it, as a means t® deceive heirs , receive the moat fa- 
vourably construction, such a pui^pose is far from cqpi- 
mendablc. — But It boiongs to the ndble office of the 
judge, to discountenance and disappoint all covert acts, 
practised to the prejudice of others’ rights ; nor can 
V rihaspati (though said to have been profoundly versed 
in the law)® be over quoted, ^dth effect, in their sup- 
port, Avhether in a Hindu, or in,a British Coui't, ad- 
ministering justice upon Hindu principles ; so long as 
attention shall be paid to the declaiation, by the 
highest Hindu authority, that “ when the J udge dis- 
“coverii a fraudulent pledge, or,sale ; — a fraudulent 
“ gift or acceptance ; or, in whatever other case he 
“detects fraud, he is to annul the whole transac- 
“ tion.” 

The neict bailmeiit to be considered is that of loans 
for me, in contradistinction to loans of money, or other 
things, for consumption, which are contracts of a dif- 
ferent nature ; loans for use being for the sole benefit 
of the bailee, as in those just disposed of, the advantage 
IS entirely on the side of the bailor. £x.acting acoordr 
' ingly from the bailee, as the bailment ufi questloCi doeb> 
extraordinary care, he is answerable for sHght 
gence, though not for inevitable accidentor irroiMB^ifiyiai 
force. But, if tho accident might have been avefiddd 
by reasonable care, or the fbrce^fidrly resisted^ the bbr- 

(1) 1 Dig, 418. 

a ng. 404, 413, 4ia 

(3) S Dig 189. 

CO Mmn, ch VIIT. 165 
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rower must be answerable, if the thinsf.lent to him be 
lost; much more, if ho have cKposed it to loss, by his 
improvidoncts.'*^ So, if it b<i h»st, after the expiration 
of^he ])criod, for (vdiich it was borrowed, the, loss be- 
comes ihe borrdwor’s : and ho nijust answer it to the 
lender with an equivalent, havinjr been in mora, as the 
Koinans called it,— the law of deposits applying, in 
this respect, d fortiori, to loans for use.^®’ On the 
other hand, the possesj?ion of the borrow,er is so far 
commensurate with .the object of the loan, that tlie 
lender is not to dotei’mine it at wiU, unless some press- 
ing and indispensable purjjose of his owm w’ould be in* 
danger of failing, if he did not got back, at the moment 
desired, the thing lejit.^*' Like all other baiTiftents, 
the one in <|ut*stion stiptilatcs fo’- the purest good faith ; 
and, therefoio, where as])‘'cial use is in the contempla- 
tion ofttho 1)^)1 ro\\;or, at the time of borrowing, as if it 
were his intention to send the t^ing borrow^ed, into 
andther province, he should disclose it, if he wishes 
to be safe,^*’ the danger to the ]>roperty lent being 
eventually increii sod by such a purpose ; as, i. iwni lo^s 
for interest, a higher tlian the legal rate luay bo ex- 
act«.d, wlierc tbe borrower is to cros'- the Sindhu, to 
penetrate dangerous forcists, or traverse the ocean 
— precautions, Ibat are consistent with a liberal re- 
quisition of the law, in the in.«taijce Ja question ; — 
namtly, that iu caus('s con<*erning a deposit, or a 


p) Karetla, 1 Dig. 420- — Vrihaspati, Id. 429. 

XiBsaj- on tho Law of dmciits, p 68. 

(2) Catyayana, 1 Dig. 436, 437, 446. — Hataya Purann, Id 445 
2 Dif 98 - oil the Law o^KiilinenU, p 70 

(3) Cnlyaynn i, I Dii^. 138 --Eaaay on tho of flaiImcatB*p. 67. 
(1) ID.g. 4o0. 

C5) 1 Dig. 46, 72, 80. Essay <pithe Law of BHilnientn, p 68. 
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" friendly loan for use, the king is to decide tbem^ 

** without showing rigour to the depositary — against 
whom, oii the contrary, *‘his honest disposition being 
** ascertamed, the judge isto proceed with mildness. 

Havingdiscussed those bailments, wherethe benefit 
is all on ono side, the remaining class is that of those 
where it is reciprocal. Such are mutual trusts, pledges, 
and ^e various kinds of hiring ; of each of which in 
their order. 

• * • 
Mutual trust.% as referable to the law of bailments, 

subsist specifically, where reciprocal deposits, loans, or 
«thelike, aremade between twoormoreparties; which, 
whether they be partners in trade, coparceners, or per- 
sons ttd otherwise connected than^ by the transaction in 
question, it is plain must be governed by the rules that 
have been, or are yet to be stated ; only with a reei^ 
procal, instead of a single application.^*’ ' 

The law oi pledges requires a more detailed consi- 
deration : the rulep concerning them being chiefly 
deducible from the relative interest resulting from 
th^m to the debtor and creditor, as establisldng credit 
on the one hand, and seeming payment of a debt on 
the other. A pledge is an accessory contract, being a 
bailment of something to the creditor, on p, loan of 
money ; which, by the Hindu law, may be for se- 
curity oply, or for security joined with use and, in 
this respect, it maybe compared with the Vivum vadi- 
um, ahd the mortuumvadium ; — ^the living, -and the 

(1) Moon, ch VIII. 198, 187.— Bsnqr on the Lew oTBlilaMati, ^ SO. 

(2) ;Nareda, l.Oig 40e.-U.VillO.-H^nii. Id. «t0. 

Enay on the iMir of Beiltnente, p. 89. 

(3) ' Post Append, to ch. XIL p. 418. 



ON CONTRAC'IS 


Chap, 12.J 


289 


mort-gsif^e, in oure.*** — But, though this be in general 
so, and though, to ensure the efficacy of a pledge or 
mortgage, the Hindu law inculcates the ndbessity of 
possession, the authorities to this purpose are not 
applicable to a sort of mortgage, much in use^n Hin- 
dustan, and the provinces subject to Bombay, termed 
Drishta handhnca ; by which (according to the usual 
course of mortgages with us) the pledge is assigned to 
the creditor as a security without possession, or mten- 
• tion of possession, till the stipulated time*arrive;'*’ so 
that it may be doubted, whether this mode of pledg- 
ing be not originally Hindu, instead of Attick, as has 
been supposed.**’ — In the case of a pledge for*use,thrf 
debt and interest being extinguished by the use, or 
otherwise, it reverts<to him who made it ; on thd other 
hand, any part of the debt remaining, upon expiration 
of the time for payment, the pledgee, or creditor, may 
continue to use it, making a demand for payment, and 
giving notice of his intention to the debtor, or his re- 
presentative ; or, if it bo a pledge for security only, he, 
may, under the like circumstances, begin to use it, if. 
capable of use, without injury to the substance, giving 
like notice ; while an unjustifiable use of one, being a 
violation of an implied agreement, wor!^s a forf^ituje 
of interest.'’’ , In either case, he may, by proper ap- 

(1) Post, Append toch. XII p 4f)l,*47w. * * 

(3) Vyftsa and Vnbaspati, 1 Dig. 206.— Po^ t, Append to ch. XII. 

p. 465 — 467. — 0. 2 Bombay Rep p ±30 , 

(3) Post. Append, to ch. XII p. 467, ^9. • 

(4) By Sir William Jones. S& Essay on the of Bailments, 

p. 84. Catyayana, 1 Dig. 209, et seq. * 

(5) Menmcb. VIII. 14l, ISO.-s-Visbna, 1 Dig. 135, 144. 

Yqjnyawalqya, Id. 145, 147^Vriliiuipati,ld. 149, et aeq. 

Yyasa, Id 186.— Smriti,Id 197, 198^et sbq.— Ca^yana, Id. 

200 
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plication, attach the article, so as to have it sold foi’ 
his benefit ; Rn ac^unt of what is due upon it being 
previously taken ; the excess, if any, upon the sale, to 
be paid .into Court., for the benefit of the owner 
And, on this ground it is, that a pledge should, in tho 
judgment <tf Hindu lawyers, be always taken, where a 
loan is made to a kinsman, or a friend, against whom 
compulsory payment cannot be so conveniently en- 
forced.^*’ So, in the absence of the creditor, and no 
one on tho spot to represent him,- the debtor may re- 
deem hk pledge, by paying into Court what is due 
upon it. — By usage, contrary perhaps to the strict let- 
ter of the law, a pledge is assignable ; but the assign- 
ment (which can only be for an equal, or less sum, than 
the sum advanced upon it) should correspond with the 
original contract ; from which any variation might em- 
barrass the redemption, on the part of the owner, by 
.whomitwasfirstpledged.^*’ Butapledgeby the owner, 
of thesame thing, at the same time, to two different per- 
son.'^', for the full value to each, is fraudulent and punish- 
able : and, as between the different pledges, the first hy- 
p6theteationpTl*vails,8ubjecttopriorityof f?ossession; or 
there may be an equitable adjustment of the right, ac- 
cording to circumstmices.^*’ As effects bailed can- 
not be legally aliened by. the bailee,^*’ so is the law 
» ■* 

(1) 1 Dig.l97to202. 

(2) Vrihaspati, 2 Dig. 69. — 1 Id. 18., 

(3) Menu, oh. VIII. 143.— 1 f)ig. 189 to 192.— Td. 20. 

(t) Cqijayana,,! Dig. 209.— Sfd. 211 — Smriti* Id. 213, et soq 
Yajnyawaloja, Id. 476. 

Dnc«ha. 2 Dig 210.'— Id l.'>2. 
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justly jealous of suck an attempt on tke part of the 
owner of property bailed^ while the irfterest ofthe bailee 
in it continues ; as in the case ofa plcd|ge. J t*is agreed, 
that a purchaser, being privy to the article |)eing in 
mortgage at the time, the tmnsfer would not avail him. 
It is farther admitted, that it may be restrained by in- 
junction, upon timelyapplicationto the Court ; and the 
result of a good deal of dubious discussion on the ^int 
is, that to render it valid, in favour of the alienee, he 

0 m 

should see the thing. frrr which ho treats ; and not only 
have reason tobesalisfied,that itis unencumbered, but 
obtain immediate possession ; from all which iC maybe 
collected, that a clandestine disposal by the owper, to a 
third person, of a thing already pledged to another for 
an existing debt, (like the case, with us, of a second 
irregular mortgage,) can scarcely take effect, unless 
(contrary to the general policy of the Hindu law) the 
creditor have improvidently allowed the pledge to re- 
main fti the hands of his debtor conformably with* 
the decimation of Yajnyawalcya, viz., that, in other 
contested matters, the latest act shall prevail ; but that, 
in the case of a pledge, a gift, or a sale, the prior con- 
tract has the gi'eatest force — as also with the olbser- 
vationoffTagannatha, that, were it otherwise,* “nomnu* 
“would make a loan, apprehending, 'hat the debtor 
“ would sell to another, what he had already pledg- 
“ ed — thus distinguishinl^ between a pledge, and a 

deposit for safe ctistody; wjiich latter, as he remarks. 


(1) 2 Djg.^146. 

(2) 1 Dig. 4 ; <3 
(31 2 Dig IW’. , 
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has little comparative force, and may be at any time 
recalled by the o^ner.^'^ — Prescription runs in other 
cases ; tiCles be^g gained by long possession, and lost 
by silent neglect.'*^ But his property in a pledge is 
never lost to the owner, by any lapse'of time, while it 
remains, a;| such, out of possession but, on the con- 

trary, it must be faithfully preserved for restitution to 
him by the creditor ; who will be bound to indemnify 
his debtor, for any damage it may sustain in his hands, 
through want of due care; the dpbtor, in the event of 
loss, not attributable to the creditor, being bound to 
,re-plaoe, or make it good : the debt, for which it was 
given, with the interest running upon it, remaining 
payable notwithstanding. A slave being pledged,^®’ 
the law protects him, in the hands of the pledgee, from 
insult ; and much more from blows, struck m a sensible 
part.” 

The last bailment to be considered, as productive of 
mutual benefit, is that of hiring, which is of varibus 
"sorts, corresponding with others, where the benefit is 
not mutual, but on one side only. For as there may be a 
loan, so there may be a hiring for w-sc; and, as a man 
mayagreetooxecuteacommissiongratuitously,so,may 

t p* *■ » ^ 

(1) 2 Dig. 147, 148. 

* ^ (3) MeQn, oli. VIII. 14^, 118.— 1 Dig. 214 

Tajnyaivalcya, Id. 13.5. 

(5) Menu, ch. VIW. 145, 149 — Tajnyawalcya, 1 Dig. 185. 

(4) Soe^jLIte toxls in the Digeat, with the commentaiy upon them, toI. 

1. p. 114 to 165. 

(6) ^te, oh. V. p. 119. 

(6) Gatyayana, 1 Dig. 153, 159. 

Lord Holt, as oitod in tho Jissay on the Law of Bailments, p. 76. 

1(a) All iportgages apo ordinarily reibemable after anylApse of time, and it is not 
requisite that power to redfem should be kept open by specific deo«l.— JBowifW and 
another v.' ^fftnaichy lypnand.othcn. — Dec. M, 8 U. 1856, p. 58 ] 
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ihe like service be undertaken for a reward, or ado- . 
quate compensation ; which is always implied in hir- 
ing. And, a.s a commission either ito do something 
about a thing bailed, or simply to deliver it to,anOther, 
may be without consideration, { antoafuta,/^^ in the 
same manner, a workman, qr artisst of any description, 
may hire out his labour or skill ; or, he may engage 
Inmsclf for pay, as a common carrier. So th*at the 
main difference betwee’n the bailments that have been 
already discussed, ‘where the consideration is all on 
one side, and hiring, jniis various branches, is, tho^ 
in the latter, it is reciprocal; thaounerof the thing 
hired, or the liii’cr pf himself, for whatever qnirpose, 
being paid, in the one case, for the use property, 
-^in the other, for that of himself; while he who con- 
tracts for the particular thing, or service, derives a 
correspondent benefit from the temporary use of what 
he so»hires. And, upon this reciprocity turns the res^ 
ponsibUity, which the bailment in question stipulates,* 
Such being the gcnei’al principle, it is to he seen* how 
it is applied in the Hindu law. 

“ Wherever (snys Jugannatha) the property of one 
“ person is, for some cause, delivered into*the hands 
“ of another, for safe custody, thd rifles declared in re- 
“ gard to deposits are to be'^pplicd : tlicrefore the Itfw 
“ of bailments (ho adds) applies to a carriage,* and the 
“ like received on hire : and so, in the case of a person 
‘^delivered by* the King. Jr the like* into the hand'- 

(I I n.<: 4«v. fft? 
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“ of a guaMiaif — the meaning of which must be 
construed to be, that it applies d fortiori to tlie case 
of hire, -wllich, a% it is for the benefit of both parties, 
<*annot but be taken to impose a greater responsibility 
on the bailee, than where the bailment is altogether 
for the sake, and on account of him, by whom it is 
made. Nor is Jagannatha singular in appearing ‘*to 
“makp no difference in this respect between a keeper 
“ of goods for hire, and a simple depository the 
same generality, on the same occasion, occurring in an 
author of our own but, that tne degree is to be 
estimated by the peculiar nature of the bailment, is 
sufficiently plain, from the declaration of Nareda, that 
" whatever (of things hired for a time, at a settled 
“ price) be broken or lost, he (the hirer) shall make 
“ good, e'icept in the case of inevitable accident, or ir- 
“ resistible force It may be here noticed, thaf, if a 
man build a house, onground which he has rented, he 
has a right, on the expiration of his lease, to take with 
•him the thatch, the wood, and the bricks, of which it is 
constructed,'*' contrary to the maxim of the English 
law, cujm est solum, ejus est usque ad ccelum ; from 
which^ modern decisions, proceeding upon equitable 
principles,Jiavo been gradually departing, in favour 
of fessecs for years. 

To proceed to tha^ branch of hiring, which consists 
in' the converting of the material bailed, into an article 
of use I ndia has ever been celebrated for its workers 


(1) 1 Diff. 411. 

(2) SliGormaiiv, asoitedin^sayontheLtiwofBtulmoutSip 97. 
Karoda, 2 Dig S83 

( 1) ^l<llcda, 2 Dig. 381, •ot icq. 
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in the precious metals, to whom gold or the* like being • 
entrusted to make into ornaments, tor hire, in propor- 
tion to the (Quality, and the nature oC the thing want- ' 
ed»^> whether the* workman contract for the^ piece of 
work, or for tinlc, if he fail inpei^ormance, he forfeits 
his hire, though the work want buf littie of being 
completed, or the time of being expired and, as he 
is bound to be diligent in the execution of what he 
has imdertakcn, so is .he answerable for reasonable 
care ; that is, for any injury to, or loss of, what has 
been entrusted to *bim, that can be traced to his 
fault/*^ So, in the case of a common carrier, he i» 
responsible for a loss, not happening by the act of 
Ood, or of the kiqg; to which, for any tMng ap- 
j)oaring to the contrary, may be added seizure by 
robbers, the carrier not having led to it, by any in- 
discretion of his own, much less by any concurrence on 
his part, direct or implied;'*’ in which respect the 
Hindu differs from other later co3es, particularlyfrom 
the la^ of England, which makes the carrier liable for** 
a loss by, robbers, under whatever circumstances ; on 
the ground of policy, lest he should combine with* thorn, 
for the purpose, without the possibility of detection/®’ 

• . * * 

Thus has been discussed the comprehensive, and im- 
portant dbntract of bailment, unddr its variouh aspects, 
as recognized by the Hindu law ;.th*' bailor in every 

(1) 1 Dig. 408 —2 li 77. 

(2) Menu, ch VHL 216, ct «(^q — Menu, 2 Dij^27'j 

* MAtoya Parana, Id 276 

2 Bombay Rep p. 234 * • 

CJj Viahnn, 2 Dij^ 271 m 

( 1.) Nareda, 2 Dig* 272 — Yajnyawafoya, Id 274 « 

Viiddha Id 272— Menn, cb VIII *403 
(6) Etfay on tbe Law of BaiimenU p 
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case, retaining, in the thing bailed, a reversionary in- 
terest, to take eftect, as soon as the purpose of the 
bailment shall have been answered ; the* bailee being 
bound to preserve with care, greater or less, accor^ng 
to the nature of the bailment, the thing bailed, whilo 
his temporary jJroperty, or possession of it, continues ; 
as well aa to perform about it, with effect, whatever 
he may have undertaken. 

2 . The next contract to be pon sidered, according to 
the order that has been* proposed, is that of loan, or 
borrowing, for consumption ; — whether of money, or 
'other thing, answering the description. It differs 
from loan for use, ^ which is a bailment,) in that the 
property of the money, or other thing lent for con- 
sumption, vests in the borrower, to be (not returned, 
but) ro-placod by him, with an equivalent together 
with such compensation for the loan, as may have been 
stipulated. The compensation for the loan of money 
, is interest ; and for performance of the terms of the 
• contract, on the part of the borrower, it is usual to take 
secunty, consisting in pledges, or sureties, of both : — 
of each of which two subjects, namelyj interest and se- 
mrity, in their order. 

‘ Though interest upon loan.s appears to have been 
always allowed by the Hindu law, yet, prohibited, as 
it is, as a meafts ‘of acquisition to the two higher 
classes oi“ Brahmin, and Cshatrya, the prejudice that 
existed against it with the Jews, and amoQg other 
ancient nations, oporatedv it is*plain, with the Hindu 
legislator ; according to \.vhom, “ neither a priest, nop 

H) ]fcenu,oh VUI 151-1 Dig 32. 

Hatita, 1 Big 5d 
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amiJita^'^manmuBt receive intereston loans ; though 
“each of them (ho adds,) may pay^ho small interest 
“ pennitted by law, on borrowing for^some |>ious use, 
“ to the sinful man who demands it.”^'^ But, as the 
Jews, restrictedffrom taking it from one anothbr, were 
permitted to take it from a stranger, *®'«so is it express- 
ly allowed to the mercantile class, (tho Vaisya,) as an 
unexceptionable mode of subsistence/*’ Appro]jriate 
kinds are specified, va^ing in number wth different 
authorities, according as it hfis been contracted for/^’ 
whicli Menu says, ’ought to be from day to da;^,‘®’ 
though it is most commonly reserved by the Inonth/*^ 
The longer or shorter period, by which interest is 
reckoned, concerns the option of re-payment,»ty)d the 
avoiding of fractions. A short period being consider- 
ed to be in the debtor’s favour, the creditor is not to 
stipulate for reckoning it by a longer one. Whatever 
may be the rate demandable by^the sinful man, upon 
a loan for a pioxis use, it has, in general, ever been 
high m India, according to the risk run, and in thd 
direct ofder of the classes ; a higher rate bein^ de- 
mandable, as the class whether of the borrower or 
lender is inferior; — tho lower the tribe, the higher the 
interest thaf may be exacted.^^’ It varies also a’6cortl- 

(1) H^na^ dh. X. Il7.— 1 Dig. 434i.'— >2 14. 137 

(2) Dent. oh. XXIII. 20. 

(8) Menu, oh. X. 115, 116. -*2 Dig. 135, et seer 

(4) Toxta and Commentoiy, 1 Dig 49 to 51. 

(5) Menn. oh. VIII 151. 

Id. adeo argentam ab Danist4 

Apad Thoboa aampait foanore. 

lu diea minaaque argouti aingulaa, nummia. — Plautus. 

(6) Jagannathef, 1 Dig. 34. r ^ 

(7) Menu, oh, YIII. 142.— 1 Dig 45 — PostAAppend. to ch*Xn p 472 
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ing to tli6 existence, or non-existence of a pledge.^' ^ 
Involved inappai^nt contradiction, the subject is con- 
sidered- by Jagannatha to be intricate nor has his 
commei)taiy always the effect of elucidatingrwhwt is 
obscure, or disentangling what is perplexed- Though 
the law has prescribed certain rafes, as respectively ap- 
plicable to the different classes, and serving, os they 
do, td govern cases, in which interest becomes payable, 
without previous agreement, il is to be collected, that 
tli6 rules on the subject leave the* parties at liberty to 
disregard them, substituting other terms, where they 
think proper.'®’ IJke our own, the Hindu law con- 
templates cases, where the risk being greater than the 
specified rate will compensate, a higher may be bar- 
gained for, according to the nature of it, whether it 
be by sea, or by land, answering, in. some degree, to 
ourrcsponden^{a;the^onsideration,in these cases, being 
not only the increased risk of non-payment, but the su- 
.perior profit accruing to the borrower, by the danger to 
Avhieh he and his property are exposed ; — in all cases of 
the sort, the adjustment of the interest'is to be settled 
betw^n the parties, “ by men well acquain ted with sea 
y voyages, or journios by land ; — with times, «gid with 
** places.”^^ I thasshown thesame consideration, where 
the contract harf ttficen place in a foreign ccnintry, 
the rule beii^, that, howeYer different, the customary 

(1) Menu, ch. VIII 140, et scq.— I Dig. 29, et seq. 

(.2) 1 Dig. 53. 

(3) Catyayana, 1 Dig. 50.— 70, et «eii. 

( i) Yajnyawolcya, 40.— Id. 80. 

Memi,di. \lil Dig 
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rate prevails, and must be paid.'J’ Whatever be the 
rate, or the resex-vation of it, all authorities seem to be 
agreed, that interest, while it continue^ so, cannot bear 
.interest; and that compound interest cannot be con- 
tracted Tor.^*’ At tho same time, the debtor being 
xinable to pay the interest reserved’, at the time agreed, 
nothing exists to hinder the parties from renewing the 
contract, first coming to an account, and turning the 
interest due into prmcipal ; from which date it will, in 
effect, carry intei'e&t.*®^ iBut, it imports thedender not 
to lot interest so run hiAri’oar* as to equal the princi- 
pal, before coming to sucli an account ; since it is also 
settled, (as with us,<">) <?hat it never can be allowed to ♦ 
exceed the pxincipal; but must stop thei'e, ns it does 
upon a tender.'** Tlip position, however, is cotifined, 
generally, to loans of money ; — not extending to gndn, 
and other things of which loans may be made, not in- 
volviugtho notion of mniy. Of those, the amount of 
intei'est, running on, is not limited to the principal.'*-’ 
On the other hand, many things arh enumerated, that, 
in their nature, bear no interest ; as a debt contracted ■ 
at play ; a sum due on account of suretyship ; an unli- 
quidated demand, and others; though, upon any’of 
them, it may bo Reserved by agreement.'*’ 

To proceed to the subject of sureties, that of pledge f 

(1) Narefla, 1 Dig, 63.-* Id 83, 86, 88 « 

(2) Menu, ch VIII. 163 VrihaspaW, 1 Dig 40. 

Nare(]a> 1 Dig SQ.—Yajayawalrya, Id. 8K 

(3) Kona, ch VIll 164, 165. — 1 Di^ 66, 83 — Vnhaspati, 2«]Dig 70 

(4) Yi^'uyawaloja and Viahnii, ] Dig 133.~> Gautama, Id 138. 

Poat, Append ti> ch XII, p. 473.* ** 

Menu, oh VJII. 151, and Texts from Ixii to Ixx Trith the dommen- 
iary, 1 Dig. 112 to 123f « 

(6) Text Ixxi to Ixxy. with theCommcj^ary upon them, 1 Dig. 124 lo 1 33 

[(a) Tho Usury Laws liavo been repealed, as icgards by .\.ct 1 1 F. ixf 

18i6, and tho restriction here referred to is not appliuthU* to bunds. conttaAfs 
executed or enleicd into on and aflei *^hc Nt of Jailuoiv ISV 1 
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having’ been already discnssed.^*' In the adoption of 
sureties, a variety of persons are enumerated, who (it is 
said) should never be accepted as such. The exceptions 
involve either some inconsistency' with prior engage- • 
ments, or some incompatibility witli subsisting con- 
nexion ; if not an evident risb of the object failing, 
from the character, or description of the person pro- 
posed, in the event of his being selected, as the in- 
tended surety.**^ In a systepi, however, like that of 
the Hindus, not restricted to positive ordinance, they 
may be considered perhaps, for the most part, as afford- 
. ing matter of prudential caution, rather than of legal 
disqualification ^-though the rejection of one undi- 
vided brother, as a surety for another, respecting a 
qommon interest, would indeed be consonant to the 
strictest law, as has appeared in the chapter on par- 
ceners.*®^ Sureties arc for appearance, for the honesty 
of the debtor, or foy payment and bail in an action 
may be taken from the plaintiff, as well as frond the 
defendant. Sureties ^ox ’payment areboundfor delivery 
ta the creditor of effects pledged by the debtor as 
suretyship for appearance, includes- also that for or- 
(a mode of trial not available in, our courts,) so 
that, if the debtor, liable to ordeal, be pot forthcoming, 
the surety must pay the debt : and, where it is for ap- 
pearance generally, the production of the debtor, at the 

* (1) Ante, p. 288. 

(2) Catyayana, 1 Dig. 221? 

Ante, ch. IX. p. 220. 

(t) Vrihaspati, 1 Dig. 233/— Ifareda, Id. 237, 

^ Yajnyawalcya and Catyayana, Id. 239.* 

(">) 1 Dig. 246. •• 
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time and place agreed, subject to inaupeTable impedi- 
ments, must be hon& fdet so that heloaay be amenable, 
if living, to payment the law being indulgept with 
respect to the tim6 allowed for producing hin2> where 
he has abscondeti; as well as, in every case, with res- 
pect to the obligation of the surety fb pay, whero it 
has become absolute, by the failure of the principal 
The surety for honesty is answerable, if, by confidence 
.in his representation, the creditor has bee|i misled 
involving a question-pf responsibility, that occupied, 
not long since, a good deal of attention in Westminster 
Hall; upon which ihn opinions of tlie Judges ofr 
England were divided. Between suretyship for pay- 
ment, and the other two kinds, there is this diffdl*ence, 
that, in the two latter cases, the surety dying, and 
thn principal neglecting to pay, the sons of the surety 
are nol answerable, unless their father was himself 

indemnified ; and then the son ie liable : as he is, in 
• • . * ^ 
all caseji, subjectalways to assets, and without interest, . 

where the undertaking wa§ for joaymentS*^ Of sure- 
ties, jointly bound, each is answerable for his propor- 
tion only of the debt to be paid, unless it shall have 
been otherwise agieed.*^^ The principal must hi all 
cases, be;^rst sued ; — the surety, having pai^, has l^s • 
claim over against his principal, for re-payment ; the 
measure of which varies, according to circuipstances^ 

(1) 1 Dig. 243,— Post, Append. !o ch XII p. 476,* 

•(2) 1 Dig. 844. 

(3) 2 Dig. 235 —1 Bombay BepTn 98. 

(i) Menu.cU VIII 160, 162.— VSjnyavralcyn,.,! Dig. 2<7. 

Catyayaua, Id 248, 266, — Post, Appcid to i h XII p 476 
(".) 1 Dig 237. 
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and according to.the nature of the commodity, as dis- 
tinct from money, for the return of which the principal 
has contracted.^*’ . 

■ t 

In all cases of loans, not only is it urged to tgke . 
either a pledge, or a surety ; but the acknowledg- 
ment of the surety, and the agyeement for the loan, 
are also recommended to be in writing ; of which 
forms arc given in the Digest.*®’ — pood rules I but 
not indispensable ; — since, infringing them, if (says 
'' Jagannatha) a man deliver'^a loan, without either* 
** pledge or writing, he violates ho duty ; and the. debt 
“ being any how proved, the debtor shall be com- 
‘ polled by the King to repay it to his creditor.”**^ 
Trade, and money lending, though the proper business 
of the‘^F«/sya ox) mercantile class,*®’ are permitted 
ov^en to the Brahmin and the Cshatrya, if unable to 
subsist by more appropriate means.**’ 

3. The subject of money-lending, or the contract of 
bomnving, having been discussed, the next for coijsi- 
*deration is, that oi purchase and sale, or oi exchange ; — 

« barter being, in effect, a sale, and subject to the same 
rules ;.the difference consisting only in the distinction 
between a price, which is applicable to a sale, and an 
equindent, which is applicable to exchange ; as re- 
marked by Jagannatha.*^’ 

Sale, then, is constituted by payment of the price, 

and delivery of the article,according to agreement. On 
^ • 

• (1) 1 Dig 258 to 262. ^ 

(2) Vfihaspati, 1 Dig 19.— Nareda, Id. 27. 

(3) 1 Dig 21 to 28.— Id p. 241. 

(4) 1 Dig. 27. 

(5) Mena, ch VUI, 410.— 1 Dig. 12.— Anto, p. 16, 

(0) VAhabpati, f Dig. 14.— Post, p, 310, 

(7) 2 Dig 336 
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goods sold and delivered, but not paid Ibi' oti demand, ^ 
interest accrues after six months f5^)m tho sale ; as it 
does on thcf price paid, where the ^article? has been 
“ ^ept back unless there have been aspeeial agree- 

“ ment, as to tho times of deliver^' and payment. A 

thing sold, and not delivered, (subject to any special 
agreement,) is at tho risk 6f the vendor ;* so that, if, 
while it remainsmnduly in his hands, its value sink, 
h(* must make it §ood,^ with an attention to the even- 
tual profit, where it^was purchased for exportation ; 
tho same obligation attaching, by whatever means ii, 
may be lost.^*' Where tho price has not been stipi:^- 
lated, the law implies a reasonabhs one, (qnantwn ra- 
lehatf) to be settled, in case of dispute, by merchants.'*^ 
If, instead of paying down the price, enrnes^ bo paid, 
tmd the buyer, afterwards bi’oak the agreement, 
the earnest is forfeited ; and if in such case, the 
seller break it, he is liable to r^ay the earnest two- 
fold.^®iI*’ Whore tho matter rests on tho original Agree- 
ment, and tho vendee, upon its being tendered, refuse, 
to accejft the commodity lie has bought, there is, .with 
regard to him, an end of the contract ; and the owner 
may dispose^ of the article as he pleases, the u,enc|iJe 
being respon^ble for any loss^ resulting from his not 
having completed his purchase^*' One of th<j most 
important considerations in every sa’e, is the security 

(1) Catyayana, I Dig. 101 * 

* (2) Nareda, 2 Dig, 819. * • 

(3) Nareda, 2 Dig. 318, 319 — Yajnyawa Irya, Id. 319. 

(4) Nareda, 2 Dig 829. • * 

(5) T%)nyawaloya and Vyasa, 21>f 327 — Id 1,205. 

(6) Nareda, 2 Dig. 327. — ^Yajoywaloya, id 304. • 

[(a) With any damages the purchaser may have sustained — Aljtar C/kUa 
» Vaidihtiga Chftti, X. Madias High Touit Exports, p 9] 
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of the vciwloe, not only as to the right of the vendor to 
sell, but as to the*thing sold proving what it was re- 
presented*to be,/iccording to the fair understanding of 
tho buyer. And, upon those two joints, as upoiv so 
many others, relating to contracts, there is a striking 
analogy betwe^ the Hindu law and our own. With 
regard to ihe first, the general principle is, that a sale 
without ownership in the vendor, being void, there is 
no safety for a purchaser but in viarJcet overt. Market 
overt, as opposed to all trafiic with suspicious charac- 
ters in secret places, at improper times, or for unfair 
prices, as circumstances indicating fraud,'* > is, in 
strictness, that which is carried on before the King’s 
officers T where, by means of a. proper entry, the 
seyer may bo known, and got at — the establish- 
ntent of ‘iivirhcts and fairs, with the regulatiotfs 
of weights and nwusures, as well as the rights of 
pre-emption and eiah^rgo, having belonged to tho pre- 
rogative in India, over since tho days of Menu.'®’ But, 
.it is said, that market is men|;joiied as an instance only; 
and^liat the requisition of tho law is satisfied, by a 
purchase made openly in the presoucef of respectable 
persons.'*’ The purchase having been so far unexcep- 
tionable on the part of thepurchaser,itremain^forhim 
still, if questioned, to produce the seller, for which time 
is to be ^ven 'Wlio, being produced, the owner 

(1) Yajnyi^Wftlcja, 1 Dig. 480 — Vrihaspati, Id. 511. 
lHaroda, Id 512.— 2 Id. 14. 

(2) 1 Dig. 489, 489—2 Id. 148. 

(3) Moun, ch VIIL 401, 403* 390. 

(4) 1 -Dig. 489.' , 

d) 1 Dig 484. 
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recovers hw property, and the buyer yeceives back his 
price.^*^ The seller not being to be^found, the owner 
is entitled to*get back his property, paying Ibp buyer 
on%-half what he p'aid for it ; presuming the j^urchase 
on his part to have been fair.^®^ .And, if not having 
been made in markct*overt, the buyer cannot produce 
the seller, ho is liable to relinquish the goods so bought 
to the owner, on proof by the latter of his property 
— a sale under these circumstances being regarded as 
void.* The equity onho Ilin^u rule, whore the loss is 
divided, consists in the supposition of the owner hav- 
ing been in some fault; since otherwise, it is imagined,* 
he could not so have lost his property; — an inference 
that is made by the law, even where ho had been roh- 
hed of it;^‘^ for which supposed fault, he forfeits half tts 
value,.as tho price of getting it back, under the special 
circumstances ; while the purchaser eventually loses 
half what ho gave for it, .os a puhishmont for buying 
from one, whom he cannot afterwards produce.^®’ Not* 
uuliko tlje regulation, antong the ancient Visigoth's, * 
noticed by Sir ^William Jones; according to which, 
“if precious things were deposited, and stolen, time 
“was given fo search for tho thief; and, if he coufd 
“ not bo*found within the time liihitcd, a moiety of the * 
“value was to be paid by the depositu-y to the owner, 

(1) Menu, oh. Vin. 201, 202.---1 Dig. 608, 487, ct sdq. 

^ Mariohit 1 Dig. 610. * * 

(2) Tho some authorities 

(3) Chaudeswara, 1 Dig. 4Si. • 

(4) IDig. 

(5) Vrihaspati, 1 Dig. 509,— Nareda, Id.^SOS — Id. 

Vislmii, Td OlO 
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“ ut damnum ex .medio uterque sustineret.”^^^ Such is 
the difference, by*the Hindu law, between a public 
and uprihatc sale;^®^ each implying a warranty, in res- 
pect to the title of the vender; as was the case by ^he • 
civil law, and is by our own. 

With regpecfftothe secoyid point, regarding the in- 
tegrity of the article purchased, forming one of the 
eighteen titles of Hindu law, under the head of “ res- 
cission of purchase and sale here also, the law ex- , 

pects that a thing be, what it'id«j*epresented to be.'*’ 
But, in general, it is the buyer’s own fault, says J agan - 
natha, if he examine not the eommodity and it is 
his duty, "to know what may be the loss on each ar- 
" tide,. and what the gain.”'®> Therefore, it is not suf- 
ficient, that the price of an article have been high, to 
subjectthosellor, on thisaccount, to have it thrown bads 
upon his hands ; it must, for this purpose, have been ex- 
cessive.^^^ Of marhetqUe things, the prices arc, as they 
may have been settled by authority for the market;'*^ 
.any combination to defeat which is punishable with 
the highest amercement,'*’ — beingathousandjjawcM?.'^*’ 
If the desire to rescind the contract ‘arise from the 
digeowry of a blemish, or defect in thft article, un- 
Jenown to both parties of the time, it may bo returned, 

*(l) Essay on the Law of Bailments, p. 113. 

(2) 1 Dig. 484. . . 

(3) Menu, oh. VIII. 922,-8 ^ig. 307 

' (4) Menu,,ch VITI. 203.— l^ig. 614.— 2 Id 316. 

(5) ^Dig.'321. 

(6) Naroda, 3 Dig 313 

(7) 8 Dig. 312, et seq. . 

(8) Menn, ch. yill. 402.— Yajnyawfiapya, 2 Dig. 333, et seq. 

(9) Yajnyawalcya, C Dig. 332, 333, 

(10) Menu, ch, YTIL13fi. 
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withm the period limited for the purppse; different pe- ^ 
riods being allowed for examination; or trial, according 
to its nature; as it is more or less perishable? ,If frau- 
dulently sold, with a concealed blemish, it may be 
retumetl at any time. And fines are declare<f, against 
those who falsify, ot cheat in weights, or measures ; 
who adulterate drugs or other things, with improper 
mixtures, for the .purpose of sale ; or who disgum one 
thing for another, Counterfeiting ''the skin of a tiger, 

" by colouring tlie slyjs^of a c^t ; or a ruby, by tinging 
“ a glass bead with ‘another hue for which the pe- 
nalty is eight times the amount of the &ale.**> , 

4. The remaining contract, to be adverted to, is that 
of debt, ( .Rinadan, ^.constituting the^first of eighteen 
titles, enumerated by Menu reserved for mentipn 
here the last, as being involved in, and, for the most 
part, Ihe result gt^ other contracts already detailed, 
rather than a substantive and independent one ; res- 
pecting which, most that occurs among the* only 
autliorities refon'cd to, as such, in this work, has been, 
anticipated, either in the preliminary observations upon 
contracts in general, referring, among other things, to 
the circumstances, under which particular persons are, 
or are n<^t, capable of contracting debV^^ with the con-, 
siderations that are excluded, as unlawful or in the 
chapter of “Charges on the Inheritance,” showing. 


^1) 2 Dig. 316. — ^Id. 309, et eeq 314, el scq. 
• Kareda and Vnhaspatif 2 Dig. 32o. 

(2) Yajnyawalcya, 2 Dig. 329, seq. 

(3) Menu, ch. Vlll. 4, 139. 

(4) Ante, p, 276. 

(5) Ante, p 274. 
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how far tho obligation of payment attaches, upon the 
death of a debtors on his representative ; as also the 
order in which it is to be m^e, where there is a defi- 
ciency of assetsV'^ or, la^yj in discussing the two 
accessory contracts of pledges,**’ and, sureties,**’ with 
the subject of ipterest.*® Among tho provisions ap- 
plicable to ‘the subject, is to be noticed tho period, 
within which actions must be brought; being, for the 
recovtery of debt, or other personal matters, ton years.*®’*"’ 
Nor is a suit the only mode of enforcing it ; the text of 
M^nu, cited in the Mitahshara„ Authorizing the reco- 
very of a man's property, “ by the aid of laws, divine 
V or human ; by stratagem ; bythe practice of achari- 
^Huvt ; and even by force ;’^®’ — by acharitum, being 
meant that remsurkable one of sitting dherna at the 
door of the debtor, abstaining from food; till, by the 
fearof thecroditor dying athis door, compliance, on the 
part of the debtor, is exacted ; — an alarming species 
of importunity, prohibited in the Bengal provinces, 
by one of the Bengal Ilegulations ; the preamble 
to which, drawn up by tho late Mr. Duncan, 
while President at BenaVes, gives an interesting 
description of this extraordinary proceeding ;*” ex- 
isting in practice probably, rather than warranted 

f r t • 

(1) Anto^p 168 

(2) Anto,jp. 288. 

tS) Ante, p. 209. 

(4) Ante, p. 296, i 

(5) Yrihaspati, 1 Big, Append, to ob, XII. p 477 

(6) Bebnetah of Uindn offioera ; iteng. Bep. 1808, p* 1 75 •—Duff’s Hist, of 

MahraltM, Tol ii. p 4 I^oto. — Bishop Heber’s Najraiive, voi i 
p. 483 

Menu, Ob VUl 48, 49, 50, 176.— 1 l)ig p. 337,— Abte, oh VI. 

(7) Vribaspati, 1 Dig 339, 864 ^-Asiat. Beg. Tol. p. 388. 

1(a) Tim and similar cmcm arc nov governed by tbo Uw of Idmitations as 
prescribed la Act XIV. of 1860 ] ^ 
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in law ; if it bo true, that in a Hindu CJourt, such 

• # 

a settlement would not be pleadable to an aq^ion by the 
creditor, against the same debtor, ‘for the sante cause ; 
oip the* ground,^ that the debtor should have* resisted 
such a mode of enforcing payment, jmaking his cre- 
ditor amenable for the attempt.''^ In case of a suit, 
both arrest and ^bail are competent ; not, however, 
without consideration of thgcharacterofthe defendant, 
as to trustwoi'thines^ If^ upon the trial, the plain- 
liff bo convicted of^ having preferred a false claim, or 
the defendant of having set up a false defence, either 
party is liable to be amerced, in twice the amount of 
the sum in disputo,*having done it knowinglj’*.^®^ and, 
under any circumstances, the parties are subject to a 
thx, towards defraying the charges of judicature.*** 
The creditor bohig of equal or superior class with his 
dqbtor, an arrangement may bo Riade for working out 
tho debt the work stipulated being consonant to 
the class of the debtor, aud not excessive; if it be, he' 
will bo entitled to liis release.*®* Should he b'o mca- 
pablo of labour, time must be given him for pay- 
ment.*^* Sifbh is the course, where adcfendmit lias 
no eflFccts to Satisfy a judgment ; in which case, a' 
Brahmin can only bo compelled^ to pay according to 


(l) laiis in MSS. penes mo ; an^seo Menu, ch VIII 169 
^^2) Catyayana, 1 Dig «34G. • 

• (3) Menu, ch VIII. 60 — -Yajnj awalcya, 1 Dig 367. 

Post, Append, to ch. XII p. 4^4, 

(i) Yajnyawalcya, 1 Dig 372. — Vi^inu, Id. 374. 

(6) Monu,ch. VftL177.— W.1X 229. 

(6) Catyayana, 1 Dig. 352. 

(7) Nareda, with tho Commqptaty, 1 Dig* 353, • 


40 
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hisincorato, “by Kttle and But, in this, and 

every casopf exemption in favour of the Brahmin, one 
of the sa*berdotal'class is intended ; all being born ca- 
pable of that class, but few, comparatively sp^akiis^, 
belonging to it ; the rest being secular Brahmins, pur- 
suing variotft worldly pursuits pfeTmittedto them by 
the law.^*' The sacerdotal, learned Brahmin, has in- 
deed f'arious exemptions, extending to capital punish- 
ment; but their number has^^probably, in all time, 
rendered their claim an <#vil of pb'greater importance, 
than what results in other communities from the toler- 
ance of privileged orders ; and* certainly not greater 
than what existed under our own law, while benefit 

t 

of clergy was in full force. 

The above particulars, treated at sufficiontlength, by 
Hindu writers, on the title under consideration, it 
would bo impertinent to dwell upon here ; the King’s 
Charters, and Company’s Regulations, having settled 
the means, by which matters in dispute bVtwoon 
* Hindus are to be pursued,*in British Courts of jus- 
tice. For the like reason, the law of pleading , and 
of evidence, is passed over, though entering (particu- 
larly the latter) into Hindu, as well as European 
teeatises, on the subject of contracts. But these parts 
of their law, algo,, not having been, by the Royal 

(1) Mon», oh. vm. 177. . „ 

Yfijnya^loya, and Oomme^tarjr, 1 Dig 351, 3S5. 

Jagannatha, I Dig. 354. ^ ^ 

(2) Ante, p 06, 302 — And boo Mr. Bickfbrds, on snbjoofc of Cnstos, with 

Heber’s Narrative, vol. if p. 827, 8vo od , where the Bishop takes 
pocasion to oxproas the suspicion he has for some time enter- 
** tainod, that ^he distinction of Caste, weighs less on the minds of 
** men’* (meaning the Natives) than it nsed to do '* 

(3) Menu, ch VUI — Vyasa, 1 Dig. 869.— Narodoi Id 37o. 
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Charters, reserved to the Native, ‘‘Uufficient be it to . 
observe, that Hindu pleadihg waf noticed with com- 
mendation by Sir William Jones and''tijat, with 
some trifling exceptions, the Hindu doctrine of evi- 
dence is, for the most part, distinguished nearly as 
much as our own, by the excellent ^nse.that deter- 
mines the competency, and designates the choice of 
witnesses, with tjio manner of examining, and t]^e cre- 
dit to be given thdm ; as well as by the solemn oarnest- 
ness, witli which tln^^ligaliou of truth is urged, and 
inculcated ; insom1llc{i that less cannot be said of this 
part of their law, thsm that it will be read by every 
English lawyer witlr a mixture of .admiration and de- 
light, as it may bo studied by him to advantage.^*’ 
Even pious perjury, which it has been suppose4 to 

sanction, being r*esolvablo, after all, into ncf greater 
liberty, than whjit our juries (not indeed with perfect 
approbation) have long been ally wed to take, where 
thb lifg of a prisoner, on trial bofoi’e them, is at stakes 
— credit is to be given to the pregnant brevity of the. 
Hindu cftith, viz., “ What he know to have been tmns- 
“ acted in the matter before us, between the parties 
“reciprocally, declare at large, and with trutl)^”'^*«s 
also to tjio noble warning, with which the subject, as, 
detailed by Menu, is ushered in, tliat, ^‘either the Court 

(1) Seo cose of Syed Alloy v, Syed Kulleo Miilia Khan, ^Sl8); NotoB 
of Cases at Madras, voL ii 33, od 1827 . 

Seo preface to 2 Dig. p. wi • 

' (3) Menu, ch. VIII. fn)m v. 13 to v 122 

Yi^nyawaloya, 1 Dig. 293, ot — Post, Append to cU XII from 
p 478 to p. 487 I 

( 1) Mono, ch. Vfll. V 103, 104.--Prof. to sntno, p. xviii. • 

Soo Iledaya, vol ii b xxi p 066. — Aul ftidl hb i cb. lU 
io) Mtim, cb VIII bO - * 
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“ must not be entered by judges, parties, and wit- 
“ nesses, or law and truth must be openly declared.”'*’ 
Nor, recurring to the code that has been*under consi- 
deration, so far as Britain is concerne'd in administering 
it, does aught, for the present, appeaf to remain, but 
to repeat the hope, that it may adhere to the Policy, 
which dictated to its legislature the .4c<s, preserving to 
the Hindus its essentials : — a policy, which it em- 
ployed the powerful eneigieSjQf one great man,'®’ ex- 
erted in the service, and€or the^nefit of his country, 
anxiously to establish aifd maintam ; as it did those of 
a distinguished ornament to his profession, exercising 
in their behalf, both on, and off" the seat of justice, his 
elegant*’ and varied faculties, to illustrate and pro- 
mote — a code, which liberal minds, making allow- 
ance for ancient superstitions, and respecting, with in- 
dulgence, primeval usages, will be unwilling to disdain, 
revered, (asit has beenremarked tobe,)'^’ As the word 
“ of the Most High !” — just as we, upon cvidonce 
*deemed by us to b&sufficient, believe the Detaloguo 
to have been so delivered, <it an early period, to the 
Jews ; while eminent persons among us have taught, 
(in common with the Hindus,) that letters them- 
selves, so far ‘from being of human indention, were 
• aij immediate gift ffom “ the beneficent Cceator.”'®’ 
For the system in question, we seo plainly, that 
it is too much a* mixture of “ despotism and priest- 
craft,”'** have had/thc origin ascribed to it. 

(1) denn, oh. Till. 13. 

(2) The late Lord Viscoimt Melville. * 

(3) The late Sir William Jon^. 

(4) Hofoce to translation of MenH) p xix. 

(5) .Menu, cited in I Dig 24. 

(6j PrefwJO t<i ti'anslaiiou of Menu, p xvii. 
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But letus not, with unbecoming self-eufliciency, be too ’ 
severe upon human error; unable, as we are, to estimate 
its source, or judge of its associations. Rathfer let us, 
with characteristic generosity, toward a people that 
deserve well of us, (doing, moreover, by thorn, as wo 
would bo done by,) ehdeavciur to preserve lo them, in- 
violate, at least its most useful portions in which 
hope and confidence, the present essay was begun, and 
hasbcen tini.shod ; — jr^rk, long contemplated, and by 
many often de'sired ;^nden4ing, with probable, if hot 
with perfect accuracy, within the shortest practicable 
compass, the principal doctrines of the Hindu law, re- 
ferable to subjects of special interest, as of ^le most 
frequent occurrence *, — in the course of which have been 
adjusted, and applied, the ancient authorities, com- 
pared, with the opinions of tire living ; not without 
attention to the Conflicting tenets of different schools; 
wijh occasional reference, for th^ sake of illustration, 
to other codes, and especially to ©ur own ; — the fruiC 
finally, of independent loi«ure, earned by near twenty 
years’ assiduous administration of justice, among the 
people whom it concerns. Having apcomplished so 
much, toward rescuing parts of their law from the con- 
fusion iif which it lies, and the uncertainty* that has 
been thought to characterize it, de^wpdence, as to how 
the attempt may be received, ought not perhaps to be 
cnb«rtained. At least, a cohsciousness, rib W(jll with 
regard to the design, rfis to the care employed in its 
execution, cannot fail to affoild a reward, consonant to 
such an undertaking, namely, an inward satisfaction, 
that will, no doubt, be vastly enhaheed, ‘should it prove 
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of theusoiiltonded ; — ^thereby virtually contributing to 
tlic contentment, alid tbence to the attachment of our 
Hindu subjects, confessedly partial to their own insti- 
tutions; and thus warranting its author in ascribin^to 
liis connexion with India, in some small degree, tho 
noble self-cqngratulation, to which the Athenian youth 
were, with reference to their country, by their early 
devotions, taught to aspire — trarpiSa ot/K tcAarru 


Note. — Tho King's Conrt^ as tho* and tho 

Qaeon’s too, wero I’oquired, by their respective eliarters, to admi- 
nister the Hindu law in all matters 04* contract and doaling be- 
tween party and party wJbioro both parties were Oontoos, but whore 
only onq^bolongcd to that class, they were to be guided by tho law 
and usages of the defondant.C^) This same provision has been ex- 
tended to the present High Courts so far as regards tho excrci.se 
of their ordinary civil jurisdiction but in their oxtraordiiialy 
and appellate jurisdictions cases arising out of contract are to bo 
dctcrmiiiod, as in tho li^to Sudder Udalut, on tho principles of 
justice, equity, and good con8cience/*^J In tho same manner hre 
the Courts in the MofusTsil to act in cases coming beforo^hem for 
which no specific rule exists/^) in practice, the English law, as 
far as applicable, is adopted by tho Courts, but not uufrequontly 
is reference to the Hindu law found necessary and a decision is 
gr/en R accordance therewith. There is no de^nite rule as to 
^ what matters of contract qro to bo governed by tlic Hindu law 
anti what n6t ; but some Idea may bo oblainod of this by reference 
to the cases digested in^the Addendum. 


. (1) Fatriam lil>oris non roKnqnam in detcrioro, sod potiua iu 

^ mofiore, statu. PotiJ. Loq. Attic, p. 12, 231. 

[(^i) Ante, p. 270.] ^ 

[(b) 21 Geo. HI. cb. I^XX. sect, xvii.] 

C/r) Letter's Patent, 2Gth Juno 1803, pa&u. 18.] 

X(d) Id. parasf 19, 20.] 
t(^) Reg. ill. of 1802, scot, f vii.] 
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A. 

Account hy IT.* T. Colehrooke, E's<j.,‘ of the 
Hindu Schools of Law. 

(Ri^feired t^Autl^ Trefaco, p viu ) 

TjiE*]a\vs of the Hindus, civil and religious, are by 
tbcm believed to be alike founded on revelation, a poi^ 
tion of which has been preservet^ in the veiy words 
revealed, and constitutes, the V edas, esteemed Vy them 
as sacred writ. Another portion has been preserved 
b3^ inspired writers, who had revelation present to their 
memory, and who have recorded holy precepts, for 
wliich a divine sanction is to be*prcsumed. This is 
tcnaG^Sniriti, recollection, (remetobered law,) in con- 
tradistinction to Sruti, addition, (I'ovealed law.) 

The Vedas concern chiefly religion, and contain few 
passages direstly applicable to jurisprudence. The law, 
civil and«crimina1, is to bo found ^n tho Smriti, othor- ‘ 
wise termedDharmaSastra, inculcatingrfn^y, or means 
of moral merit. So mucho/ this, as relates «to roligi- 
oui^bservanccs, may be classed, together with an- 
cient arid modem ritijals, (being the designation of 
CalpaoT Paddli^ti,) as a sepirate branch; and foren- 
sic law is more particularly undetstood wh^n the 
Dharma Sastra is treated of. ’ 
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Tliat law is to bp sought primarily in the institutes, 

or collections (satihitas) attributed to holy sages: 

( 

the true authors, whoever these wore, having affixed 
to their compositions the names of sacred personages : 
such as Menu, Yajnyawalcya, Vishnu, Parasara, Gau- 
tama, &c. They are implicitly received by Hindus, 
as authentic works of those personages. Their num- 
ber is great : the sagos replied to be the authors 
being numerous ; (according to one list, eighteen ; 
(iccording to another, twice as many ; according to a 
third, many more ;) and several works being ascribed 
to tin; Isame author : his greater or less institutes, 
(Vriliat, or Caghu,) or a later work of the author, 
when did, ( VriddJut.) 

The written law, whether it be sruti or smriti, di- 
rect revelation, or tradition, is subject to the same 
'rules of interpretation. Those rules are collected in 
the M'mdnsd, which is a disquisition on proof and 
authority of precepts. It is considered as a brancli of 
philosophy ; .and is properly the logic of the law. 

In theeastern partof India, viz., Bengal and Bahar, 
where the Vedas ax’e less read, and the Mlm&md less 
studied than in the south, the dialectic philosophy, or 
Ngaya, is more consulted, and is there relied 03 for 
rules of reasoning and interpretation upon questions 
df law, as well as upon metaphysical topics. 

Hence have drisen two principal sects or schools, 
which construihgthe same text variously, deduce upon 
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some important points of law different ipfcrdnces • 
the same maxims of law. I^hey eJIre sub-divided, by 
farther divertity of doctrine, mto sev^raf more schools 
or TOcts of jurispnidonce, which, having ad^ted Ibf 
their cfiief guide a favourite author, have given cur- 
rency to bis doctriiMun partienlar eouhtrieif, or among 
diatinot Hindu nations : foV the whole Hindu people 
comprise divers tongues ; and the manners and ppini- 
oils, prevalent among i^em, differ not less than their 
language. 

Tho school of Benares, the prevailing one in iniddle 
India, is chiefly governed by the authority of the 
Mitaeshara of Vijyimrtesxwmif^, commentary oh the in*- 
stitutoa of Yajnyaivolcya. It is implicitly followed ir 
the city and province of Benares : so much so, that hlie 
ordinary phraseology of references for law opinions of 
Pun^ts, from the Native judges of Courts established 
there, previous to tho institutioi^of Adawluts super- 
infeiidfid by English judges and magistrates, required 
the Pundit, to whom the reference was addressed, “ to • 
“consults the Mitaeshara, and report the oxpositiem of 
the law thei'o found, applicable to the case propound- 
ed, • . • 

A boat of writers might be naiqed, belonging to t^is • 
school, who expound, illustrate, and defend the Mitae- 
shara' s interpretation of the law. It may b^sufficient 
tq jpdicate in this place, the; Viraraitrodaya oiMitrh 
Misra, and tho Vimda tandava, and other vTorks of 
Cavialacara. They do not?^ far as is at present re- 
collected, dissent upon any martial -.quostipn from 
their great master. 
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The Mitacsliom YQt&ins much authority likewise in 
the soutLand in the west of India. But to tliat are 
added, in the peninsula, the Smrit i Chandricn and other 
works bearing a similar title, (as Datiaca Cliandrica, 
&c.,) compiled by Devana Bluitlfi,, together with the 
works of Madhava Acharya, and especially the Com- 
mentary owPamsara, and likewise the writings of 
Ninida Pmidita, including hi^FaZ/oyanti, and Datta- 
ca Mimama ; and also some waiters of less note. 

, In tlic west of India, and particularly among the 
•Mavahatlas, the g’^eatest authority, after the Mitac- 
shara, Vi Nilacant'hx, author of the Vyaodluira May 
uc'ha and of other treatises bearing a similar title. 

i 

In the oast of India, the Mitacslmra, though not 
absolutely discarded, is of less authonty, having given 
place to others, which arc there preferably follow'’ed. 
In North Bahar, or Mithila, the writings of numerous 
authors, natives of that province, prevail ; and their 
doctrine, .sanctioned by the autlioiity «/f the paramount 
Rajjf 'of the country, is known as that of the Mithila 
school, r The most conspicuous works are tke Vivado 
Retnurara, and other compilations under the siij>cr- 
intendcilce of Chandeswewa ; the Vivada Chintamani, 
with other treatises by ’ Vachesj>ati Mism ; and* the 
Vimda CJiandm, with a few more. 

I 

To these arc added, in Bengal, the works of Jiniuta 
Vohana audth,oseofi?«yAMna«t7rtno,and several others, 



constituting a distinct school of law, jvhich deviates on 

many questions from that of MitJtila, and still more 
^ • 
from those of Benares, and the DeJekin, or southern 

peninsula. 


Noie bij Mr. Caleb rookc. 

An anonymous autn'or, iij a publication entitled, 

* • * 

“ Obsciwations upon tlie Law and Constitution of 

“ India, has adverted to my use of the term schooi 

in the sense in which it is hero employed ;-and has 

observed, tliat I talk “of the Bengal school, and the 

“^Benares school lioldiug different laws, as if tl^c ques- 

“ tion* were of tastci or of the fine arts.” 

• ' 

I am yet to learn why schools are to be restricted to 
jiiatteiS of taste and the fine arts ; or wliy jurispru-* 
donee is pot to bo taught and studied in schools. Nor * 
am I aware tl^at any more appropriate term can be 
chosen, when^speaking of diversity of doctrine, dqjjucgd 
by a varied trtyin of reasoning apd interpretation, from ^ 

• mm 

tlic same promises 

I may remark, as I pass, tliat the anonymous author 
hufT misquoted me. I am* not “ found* tallying of 
“ schools holdingdiffert;ntZa<r.s,’’butdiffcrcntdooi/’inci;, 
and different opinions. 


0) P. 21" 
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Wlien the author, in the same paragraph, afhrined 
that “ uniformity in the law of succession in generally 
“ found' in the same state,” he had forgotten that the 
law is not the same in North and South Britain ; and 

• r 

perhaps ho had jLever heard of gavel-kind and borougli 
English, nor of customs of the city of London, and of 
the county of York ; much less can he have been ap- 
prized, that, but a few yeai^ago, almost every province 

ofPrance, eVery Pays CoMtuniiy:'*' in that kingdom, had 
# 

peculiar laws in relation to succession. 

* When ho censured the Hindus for want of unifor- 
inity in their laws,' he overlooked, among his favorite 
Mahonredaus,tho discordance of sects, and discrepancy 
of doctrine. 

i 

* ^ 

Can he be ignorant, too, that tlio Hindu name com- 
prises various nations, differing in language and in 
.manners, as much as the various nations of Christftin 
Europe ? It is no more to be wondered, that law 
should be different in Bengal and Benares, riian that 
it is so in Oeimany and Spain. 


> n. T. C. 
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B. 

BY II* T. COLEBROOKE, ESQ- 
Extracted from ifr. Tucker's E'mcinckd Statement, 
1824 , (p. 288 .) 

(Referred to Ante, PrefatT p xi ) 

I • 

Ah very incorrect uotiDns sy^)poav to have been en- 
tertained eoticcrning tlie nature of the “ Panchdyeti,” 
lircv.iiliuf* from aueient times in India, it is expedient 
io consult tlu‘ w ritingto of the Hindus them.selvch, wha 
in treating of the aiTjuinistration of justice, hitvo occa- 
sion to advert to the sirhjeet. TIjo folloniug is a 
Irtief ^summary from very amjde disqnisitioiV, con- 
tained in 'rreatisos of Hindu Law. 

•An assembly for the administration of justice is of 
various sorts : either stationary, being held in the 
town or village ; or movtable, being held in field or 
forest ; or it ii4,.'i tribunal, superintended by the chief 
judge appointed by the sovereign, and jntrustetl wi^h 
the Roynl Seg.!, to empower hjm to summon parties 
or, it is a Court held before the'Sovcrcign in person. 
The two first of these, are constifut'id at the request 
of girlies, Avho solicit cognizance 'and deiermination 
of thcil differences; they are not established by 
opc'raiion of law, or by tlie act of the King, but 
by voluntary consent. The two Jasf arc eburts of 
Judicature, ostablLhed l,>y the Son ereign’s authority . 
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I 8ttch' a colirt is resorted to for relief, as oecasiens 
occur; and not as the ^rst mentioned, constituted 
merely for the particular purpose. 

To accommodate or determine a dispute between 
contending parties ; the heads of the family, or the 
chiefs of the Society, or the inhabitants of the town 
or village, select a referee approved? by both parties. 

4 

Among persons who- roam ihe forest, an assembly 

c w 

for* terminating litigation, is to bo held in the* wil- 
derness ; among those who belong to an army, in the 
camp ; and among 'merchants and artizans, in their 
societi6^ » 

Vlac^ of report for redres'*, are, 1st. The Court of 
the Sovereign, uho i.s assisted by loam ed Bialunlns, 
as Assessors. 1 1 is auibulatoiy, being held where the 
,Kingf abides or sojourns. ^ * 

2nd. The tribunal of tke chief J udge Pmd- 
mvaca,” or, *' Dharmadhyac^a’) appointed by the 
Sovereign, and sitting with three or more assessors. 
.This is a stationary Cojirt, being held at an appointed 
place. 

3rd. Inferior J udges, appointed by the Sovereign’s 
authority, for local jurisdictions. From their (h»si- 
sions, an appeal lies to thp Court of the Chief Judge, 

and thepcc to the Raja, or King, in person. 

« 

The gradatioijs in .arbitration, arc also three. 



323- 


1st. Assemblies of townsmen, onmeotihgs of per- , 
sons belonging to various tribes^ and following differ- 
ent professions, but inhabiting the same plaoe. 

• 4 

2nd.*Companies of traders or artiaans ; coifvcntions 
of persons belonging to different triljes, but subsist- 
ing by the practice of the same profession. 

3rd. Meetings of kinsmen, or assemblages of rela- 
tions, connected by oo^satiguinity. ^ 

The technical term^ in tht) Hindu, for these three 
gradations of assemblies, are, 1st, Piu/a ; 2nd, Srenf ; 
3rd, Cula. 

• ir* 

Their decisions or awards are subject to levisiou . 
an unsatisfactory determination of the “ CJula,' or 
fomily, is revised by the “ Sr^n'i,” or company, as less 
liable to suspicion of partiality, than the kindred ; 
and an unsatisfactory decision /)f fellow-artizans, is 
revised by the “ Pugo ” or assembly of cohabitantsi, 
who arc still less to be sugpectod of partiality. From* 
tlie award of the “ Puga” or assembly, an -appeal 
lies,, according* to institutes of Hindu Law, to the 
tribunal of the Prddvivdca,” or Judgh; and, Anally, 
to the Court *of the Rajxi, or Sovereign Prince. . * 

The ** Puga," and /a,” are different 

degrees of ** Panchdyeti which, as is apparent, is 
not in. the nature either of a jury, or of a rustic 
tribunal; but merely a system of arbitration, su- 
bordinate to regularly constituted tribunals, or Courts 
of Justice. 
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ft was hot tha design of the Bengal regulations to 
abrogate the Panckdyki,*’ or to discourage arbitra- 
tion. 

The judicial regulations of 1772, provided that, 
in all cases of«disptited accounts, Sus., it shall be re- 
commended to the parties, to submit the decision of 
their ^causo to arbitration ; the award of which shall 
become a decree of the Coi:^. Every encourage- 
ment is to be afforded to persons of character and 
credit, to become arbitrators ; but no coercive means 
to be employed for that purpose.” 

This urovision, in nearly the same wolds, of which 
the above is an extract, occurs in the regulations 
passed <in 1780. 

It is repeated in the regulations of 1 781, witli this 
addition, that “the Judge do rccoinuiend, and as far 
as he can, without compulsion, prevail upon the 
parties to submit to the arbitration of one uei’son to 
be mutually agreed upon by the parties , and, Avith 
this farther provision, that no awaid of any aibitrator 
or arbitrators, be set Siside, except on full proof, made 

o ^ • • * 

by oath, of two credible witnesses, that the arbitrators 
had been guilty of gross cori’uption, or partiality, in the 
cause in which they hacUmade their award.” 

Here we find the first deviation from the spirit of 
Hindu arbitration : the rogulationsof 1781 were drawn 
up by Sir E. Impey, and tliat deviatiou, which was 



intunded to render arbitration more cfFectvial, has, in , 
its consequences, overset thb systAn. Every dissatis- 
fied party, finable to impeach the .award of an ar- 
bityator without proving partiality or corruption, set 
about calumnialing the arbitrator : and imputed cor- 
ruption to him simply, that Jie might obtain a revision 
of the award, which, in the Hindu system, he might 
have obtained in Tegular pourse of appeal, without 
’ any such imputation. ‘As the practice grew, all res- 
pectable persons declined referenoos, lest they should 
be calumniated by the discontented litigant ; anfl 
Pancln'nj(‘ti" has fallen into disuse 



m 

Ju f i'ffct ft (tht iJoiulKtf/^llej^ttNs, rah i. jk 2 , tfo/e ; 
(fud rol iL IK 3!) I, 31)2i 

(Utforred to aoto, p ) 

• * 

1’au‘-w.'» — followois ol’ Zuoratuhlit, or Zoroa&ter, de- 
‘'Ceudiints of tlio auricnt JVIa^i of Persia, who emi- 
grated froin their own coiint^y to* India, upwards of 
1 ,000 years ago, m hen it«w as 6^ otrun by the tblhn\ ers 
of Mohammed ; — having had l)eforc them the alter- 
fiative of dying by the sword, 6r of submitting to the 
I'eligioii of the coflquerors, by whom their ancient 
books \v«re destroyed ; so that every thing concenung 
tbfeir law, rests iiow in tradition, and compilations of 
their learned men, since their arrival in India,- -On 
their landing, they entered into a ebiupact uilli <he 
Hindu ruler, of the to^Mi of Sunjnni, where tlie\ H’^-t 
settled; by which they bound theniselvos tf) an ob 
seryance of the custums of flie Hindus, to (he <‘\tent 
that, even in matters coiineeted with the Hindu re 
ligiou;<-as adoption, marriage, &<•. ; the cercmonii"' of 
.the twoiieople arothe.saine ; any inateiial i^iffeiimce 
between them regarding inalteis offaith anditdigiou'' 

• ^ t 

not la'N\ 
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Decs. N. P.-Deoisiona of the Suddor Dewanny Adawlut 
of fhe North-Western P**cYinccs. 

Bellasis . .Reports of Civil Cases jn the Suddor Devranny 

Adawlnt of Bombay^ iyy A. Bellasis^ Esq. 

Borr Reports of Cases decided Jby the Sudder Be- 

wanny Adawlnt of Bombay, by Bon*odailo. 

Dec. ofM S. tJ.. Decrees in Appeaf Suits detorminod in iho 
• Court of Snddcr TJdalut^ (Madras). 

Fulton . Fulton^s Reports of Cases decided by the 
Supreme Court of Calcutta. 

Ind. App . . .Moore^a Indian Appeal Cases decided by the 
^ Privy Council. 

Mae.Oon,Hd.Law.Macnaghten^a Considerations on thellindu 
Law as it is current in Bengal. 

M. H. C. Reps.. Reports of Cases decided in the High Court 
of Madras, by Whitley Stokes, Esq. 

^lor Morton s Decisions of the Supreme Cimrt at 

Calcutta. 

M. S. U. Decs.. Decisions of the Sudder Udalut, (Madras). 

Mor.^^Dig Analytical Digest of all the Reported Cases 

decided in the Supremo Courts of Judica- 
ture in India, &c., by William H. Morley, 
Esq. ‘ ^ 

P . C. Cases r. . . . A collection of Printed Oases 'with fho Judg- 
ipents of the Privy Council appended. 

S. D. A. Rep ...Decisions of the Sudder Dewanny Adawlut 
of Calcutta. 

Sel. Reps Select Reports of Cases decided in the Sud- 

der Dewanny Adawlnt, (Bombay). 

Strangers Reports of Cases decided by the 

Supreme Court, Madras. 

Str.M.ofH. Law .Manual of Hindu Law, by T.L. Strange, Esq. 



ADDEND UM 

, (To Fo\u‘th Fthfion) * 

CoNTAlNJNG A I^IC^T OF KEPOKTED CaSES ON POINTS 
RELATING I'D JfiNDU KvW. 


. ADOPTION. , 

* (1.) Rlfjhf of Atlopfio\ aft rtffardtt Glof r u¥id Rtctirrr, 

.1 . A widow inajr f^dopt a *sou with the ccniseiit of *her 
husband or her relatives. — F(‘vaga)oy Xarhinrv, Sirr^* 
wathoo Jli ru'inah (Jin'hal^. — Oa.so No. 18 of IS-ll. — 1 Dec. 
of M. H. U. 101. — Scott, Greenway, and Strutt on. 

• • 

2. Tlie (‘oiibcnt of the hnsl^und may be given by a 
writing mentioning tlw* mnue of the child to bo ac£)1)i<‘d and 
of* its parents, or leaving the child to be aftci*wards fi^ud 
upon. — LI. 

9. A widow naay legally adopt a son without the consent 
of her husband, if sho have obtained pt'rrnissioii of the enste 
and the aanetion of the ruling jio^vej . — Srre Brijhhuoktivjrc 
V. Srvf Liokoolnotf<usjre Muharaj. — 5th Novhuibcr 
J817. — 1 Ilorr. 181, — Sir E. Nepean,* Nigh tiiigall, and llelf. 

4. A udhaving obtained sucbperTnis.siou,she must adopt 
the nearest of kiu to her late husband ; but if there* sKould 
be two persons c^pially near, she may adopt either. — hi. 

5. A wiiow is competent J,o ado])t, even witldlut fho 
injnnotiojj of her husband, the soi\of her husband^s bi-other,^ 
and ho therefore succeeds to the property of heu* Itrte Imsbaiid .* 
But she cannot adopt any other but her husband’s brother’s 
bOn during his existence ; nor, ns it 8pp? urs, eaii slio adopt 
any other but sueh son without* the couseiii of her husband.— 
JldMfJtf Rao Mmtkdr v. (rOdhuMiao Jhihrmit iino Havhir. 

— ^Ist Sept. 1823. — 2 Borr. 75. — Barnard. • 

• 

d. A female, under thc*iaw of Alya SaiiiaVy eainiot 
adopt if she havonnale issue living. — Coiay^H* fjftdn v. Man- 
joo Kiun^thf and otho^i'8 . — lOtli August I8f>9,'— ^l. S. W Dee*'. 

•1859, p. b)8.— Hnopev, Strange, ami Pliiliip'^. * 
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7. Tlie secon^ adoption of a son, the first adopted son 
being alive and tetaiping the character of a 'son, is an illegal 
and void act/«^ — Rungama v. Atchama and others. — 29th 
February ll348. — i Ind. App. 1. 

8. A second adoption being invalid by cause of tho ^ 
existence of tho son first adopted, no change of circuofistance, 
such os the demise of the son first a^ptod, could render the 
said invalid fidoptlon a valid one. — J^soo Canmmah v. Basoo 
Cliinna Vencatasa. — 13th February 1856. — M. S. U. Dec. 
1856, p. 20. — Hooper, Morohead, and Strange. 

9^ A Hindu cannot adopt a son, ho having already an 
adopted son and a son born . — Yachcrtddi Chlnna Bassapa 
and others v. Yachereddi QonJappa. — 4th' December 1835. — 

3 P. C. Cases, case 5. 

10. Adoption made during the pregnancy of the wifo 
of tho adopter is void, it being of the essence of tho power to 
jSLdopt, that the party, ad opting should bo hopeless of having 
issue . — Narayana Beddi and another y. Vedmhala. — 8th Aug. 

1 860. — S. U. Dec. 1860, p. 97.— Strange and Beauchamp. 

« 11. One brothercannot givoanotherinadoption, for bro- 
thers stfind on an equaliiy and one has no riglit over another 
thus to dispose of him. — MuUumwmy Naidu v. Lnichyafedn- 
vunt'iTia and ofJura . — SOth August 1852.‘^/d, 1852, p. 96. — 
Inglis. 

12. A Hindu having properly adopted a son, cannot 
disinherit him, oven for bad behaviour, nor can ho adojit 
another son . — Dace v. Mateo I{nthoo. — 6th October 1813. — 

1 Borr. 75. — ^Nepean, Brown, and Elphinston. ‘ 

13. But should a man take another ^for tho purpose of 
adoption and change his mind before the full porforniancc of 
tho ceremony for adoption, he is at liberty to put him aside 
and to ad<^t any other wliom he may choose. — Id. 

14. The legality of an adoption cannot be challongod by 
one who has consentcAto it . — Pilleiri Chetii Samndrala Naidii 
V. /Zaiaa ia/f5?iwiawa.— 4th 4-tig- 3860.— M. S. XJ. Dec. J860, 
p, 91, — Strange and Beauchamp. 

15; The Statute of Limitation applies to suits raised to 
challenge an adoption . — Chocnmmal v. Snraihnj Ammj and 
another. — 2 2d April 1854.— /<?. 1864, p. 31. — ^Marehead and 
Strange^. 

AUtho (luthoi'it ies relating to tin*' point aro quoted ami e()i^ 
tia«*ted m tho i<»poT*t of tins v^Ioore - Jlor 
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10. Although a wife may not havp obtaiitcd her bus- , 
band's consent during his Hfo‘to give tboir child in adoption, 
she can, nftcr her husband^a dcatli and with the concurrence 
of father, brothers, &c., give her youngei;son in adoption. — 
Atnachellum v. lyc^satcmy l^illaL — Crfsc No. 5 of 1817. — 1 

Doc. of.iI. S. U. 154. — Scott, Greonwaj, and Ogiivie. 

• 

17. If a man and his wife have agreed in writing to 
adopt a child and one •of them die, the survivor must fnltil 
the engagomeut: the ngrecmc^it is not rondorodvoid by the 
doaih of one of the parties. — Ranvf* St rayawyNnchlar v. Sfrre^ 
mathoo Rtruulah Gnrhali . — Case No. 18 of i814. — — 
Scott, Greeuway, and 

1 8. If the husband, ^it the time of hib df*j<Ii, refer to an 

agreeinont entered into Avith his wifb to adopt a child, 'the 
wife is aulhoiazed thereby ‘to adopt the child mentioned 
in such agreement . — JtU « 

10. Whether the name of a child and of its parents bo 
niontioned in an agreomeni of adoption in order ^o identify 
it, or, to know whoso child is referred to, the naiiTe of the 
motlier or the tribe fi’om wdiich he is descended bo named,^tho 
agreement is biudmg in law, — Id. ^ 

30. If a Hindu, by will, express a wish to bo repre- 
sented by an unborn son of a particular jiorson, who has bu< 
one at tho time, and who has no otlmr living at the death of 
the testator, his widow is not bound io wait ind('iinitely tho 
birth of a second for the purpose of i^ilopiion under her lin^- 
band^s will ; but may, without waiting, adopt any competent 
person she thinks proper.— I'illtd v. Nf^mtui 
PiUnl (Hid (d/itrif. — 0th Angiist 1801 . — 1 Str. 91. 

(2.) Person io be adojded., 

{a) General. 

21 . • Tho Tuloption of a married man, thougli of tho * 811 - 
dra caste, is illegal and void . — Clu Hi Colnm Pru-^mtua Vnira- 
iaehcUaMeddiarv, ChcHi CaluwMudtt F»* 'rniachella Meddiar. 
— Uaso No. 7 of 1823. — I Dec. of M.^S. U, 40(k — Oochrano 
aniGowan. • • 

• 22*. An orphan cannot bo given in adoptibn. — Muthn- 

unwmy Nauhi Y.LuUdimeodatnnnma and others. — 30th August 
1852.— M. S. U, Dec. 1852, p.:96.— Inglis. 

23. As a general rule, tho adoption cf an ehU'st or only 
son IS an act alien to the principles of Jflindu hnV Such 
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iuloptioii fluwover when lufido by ^ paternal viuelcj but by noiu* 
other, is sustainablfe/^^-^P^j^wiaf Nuickor ami am>(h(*r\. Vof~ 
f' eammaul audothers *. — 20thNov. l851.-*-X[. S. U. J)oc.lS5l, 
p. 2ot. — TJooper and Strange. ^ 

21. The adoption of an only son is, when made, valid 
according to Hindu Law . — Clibnui daunctan v. rKtaraw 
Oainidan.—lOth'Soy. 1802. — 1 if.H. C. Re-ps. 5 1.— Scotland 
and Frero. ^ 

25. Tile adoption of ai\ eldest or only sou is improper 

but not invalid. If a man have two wives, and by the first 
ono son, and by the sc(*ond several, the elder of those by the 
younger wife may be given and received in adoption. — T' r- 
rapf*rmaU PJIlai v. Narvaitl PdlaL — 5th Ang. 1801. — 1 
Str. 91. . ' 

26. The Dwyaimslnjayana form of adoption is not rc- 
cognizedin thoprcseiit ago /*'^ — Annamala A uchy v. Mioigahna 
and nihevH, — 23rd March 1 859. — M.* S. U. Lee. 1859, p. 8 1 . — 
tloopor, Strange, and, Rhilfips. 

*s< {h) UdafUm, 

27. 'J’ho adoption of a party by his natural brother is 

invalid. — Mvfhn^nimuy KaiJn v. Lvfchmculffcunnna. — 30th 
August 1852 . — III 1852, p. 96. — Inglis. i 

29. It is not lawful, and consequently not incumbent on 
n man, to adopt the only son of his brcrtluT in preferemeo to 
the youngest sou of liij^ paternal uncle ; but if such adoption 
takop'laocitisvalid , — Arnarhcllinn FiUaty.lyaHftKiiiyPillaL — 
Case N<). 5 of 1817. — T Dec. of M. S. U. 154. — Scott,- Greens 

" way, and Ogih ic. 

30. Whore no legal bar exists to the marriage between 
the adopter and his adopted son^s mother in ier maiden statt*, 
the adoption of abrothor-inJaw is not opposed to the priuci* 
pies of^Hjindn laW . — Krisiuiongar and ofh>^t\s v. Vetia/}n,ainahn 
dyengat. — 24th Doc, 1856, — M. S. U. Dec. JS56, 213.— 
An'dcrson, Goodwyn, aifd Hafris. 

, 31. Tho adopt iop^ of a wife^s brotlier is valid. — Rinujn- 
iwignni am^ anoth r v. Nimafft^i^oya PiUai ami otliPts . — 29th 
April 1857. — -LI, 1837;p. 94.— Hooper, Morohead, and Good- 

(aj Ihifl is an important dociHion, thj} question having boon gone 
into by tli6 lato Sudder Uditluiferthc express purpose of authority- 
tjwly deciding it. tn^aninrc recent case, pi. 2 1, the^Madraft High Court 
jiKo fully o.itered iiirto tlio quo'-tion, and hold that theadnptiou of an 
only son is valnl. 

^00 ]»l -j:’,, j 


lb ,o»fl 
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fdk) Aijc. 

' -^2. Tlio a <50 at wliioU a child may tie adopted, is not t he 
same iu eveuy caste. A child may bo adopted from the 
twelfth day after his birth to the day of th« Upauayalia or his 
iavgstiiuro with tho Sacred thread worn across ihe body. The 
time for performing thiscevomony is forlirahmiiiswilliin their 
eighth year of ugo; for Chasiriyas within their olevonth; and 
for Vaidyas within their tenth. TJpanayaifh doQS not attach 
to Siidras ; and^ therefore, the Kmit for them is the period of 
marriage or tho sixteenth year of their age. — RiniC(u%'vaijmuy 
Nacldur v. Str(omanioo llomniah OnrhulK — Case No-* J 8 of 
1811 — 1 Dee. of J\I. S. ^U.^lOl. — Scott, Greoiiway, and 
Stratton. 


3^. The rule wh Ich VoquiresUpahayana to be perforined 
among Brahmins within the age of eight years, is merely di- 
rectory; and tho (*eremotly will not be vitiated though poi> 
formed at a later period . — Sfrcairvasmen v. Sanhijuinmnl , — 
ICth July 1859. — M. S. U. Decs. 1859, p. 1 1 8.— Jloojier* 
Strange, and Phillips. • 

8t. Tho adoption of a Brahmin is valid if laado before 
tlfco Upanayana has been perfonued, though the Ijoy may 
liavepa&ed the age at which that ceremony ought, according 
to strict rule, to bcT accomplished. — Id, 

• 35. A similar point is decided KfmJtfuareen y. Mi. 
Pliobinejm^e. — 6th September 1806. — 1 S. D. A, Rep. 161.— 
11. Colobrooko and Pombelle. 

(a) A imssapje cited aq an antliOTiiy of law by the Hindu writers whoso 
works are enrreuL in Bengal, expresses that after tlie fifth year a child should 
not be adopted by any«of ihe forma of adoption, but that a person desirous of 
making an adoption should tako a child of an age not exceeding fire years. 
On this passage a question aro&o whether limitation of a^e was to uiid§r- 
gtood as positive and constituting au indispensable requisite to iho validity 
3f the adopt^n, or '\^other it admitted of i^y latitude of construction, lu ^ 
)lher provinces and even in Bengal, if adoption bo of a near relation on iho * 
paternal side, no difficulty would occur, as tho adoption of a brother’s sou or 
ither nearest male relative of the husband wouM bo^unquestiounbly valid at 
in age much exceeding that specified. But in Bengril, where the adoption 
)f strangers to the family is proctised, tho settled dooorino is, Uhat the boy’s 
igo nnist be snob, that his initiation, the^principfu ceremony ^f wliiohis totf« 
juiy, may yet performed in the adopted’s family. Admitting^ then, the 
luthentioiiy of tho passage and its interpretation (both of which are however 
contested) the best authorities ih Bengai acknowledge the restriction as thus 
jxplainod and not as confined to the partiluler ago of five yearo. Accordingly 
n the case undor consideration, the boy not having been previous^ initiated 
n his natu al father’s family, was held by tho Ckmrt to have been legally 
idopted. — Collb. and see Maon. Cons. Hd. Law 141, 192 et seq ^MorUy's 
Oxtje^t (old ser ) page 22, note 9. « ’ ' 
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(^} Form aiW MmJe. 

:}0. Publicity, if not absolutely cssontial to tlie validity 
of an adoption, is always aouglit on such oeca^sions. — Bajah 
V((HAtiroihU RtimniiiidhaBaulu v 7?. V.Juijijaaatlha Banin . — 
4th March 1832, — I Uee. of M. S. *U. 520. — Bird and • 
Iluddlosfcn, 

37. Neithei;tho assent of tho wife of the adopter, nor 

the invitation and convention of near Knsmen, nor representa- 
tion to tho rajah is indispensable to tho validity of the adop- 
tion. But the affiliation, as cstablishcd.by the sacrifice, is 
absolifboly essential . — Alanh iTunjari y.^akir Chand Sarkar. 
— 11th Soptember 1834.— 5 IXiA. Kcp. 356. — Robertson. . 

38. The presence of the natural and adoptive mother is 
not necessary to give validity to an adoption oy Sudi*ns, nor 
burnt offerings, nor drinking of saffron water by other than 
the adopting father . — Alvar Ammaiil v. Ramamivmy "Naikau 
-r-Oth September 184J , — 2 Dec. of M. S. U. 67. — Campbell. 

89.*» In the case of dancing ^rls^ recognition as daugh- 
ter suffiebs to constitute adoption without any formal act 
thereof . — Voncaiachellu iwv. Venkatanawiny. — 23rdApril 1856 . 
— ^M.S.y.Dec. 1856, p,65. — ^Hooper, Anderson, and Strange. 

(4) Effect 

40. An adopted |on* forfeits all right of inheritance in 
his natui^al family . — Appanimgar v. Ahmalu AmPtCf/d. — 6th 
JTannary 1858. — M. S.'U. Dec. 1858, p. 5.— Hooper, Baynes, 

• and Gk)odwyn. 

*4r. Adoption does not remove the bar of consanguinity 
operating against the inter-marriage withtn the prohibited 
d^greqi}. — MuW^ Mudali v, Upoa^ Vericata Gharry. — 11th 
August 1858.— IcZ. p, 117. — Hooper, Strange* and Daynos. 

• 42. Wie share of *011 adopted son is one-fourth of the 
share of a son bom to tho adoptive father after the adoption. — 
Ayycuvu Muppowar y* Nilaaatehi Amrnmiland othm^s . — Ist 
November ^1862. — 1 M- H, Os Reps., p. 45. — Strange and 
i'rcre. • 

Seo*lNHKEITANCE. 

ALlfeNATION. 

, Of AnckstrAii ]^opeb'Ft. — S ee Property. 

Of.PropertTjBy a JIindo Widow. — FIpp Widow, 
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ALLOWANCE-f — See Maintenance. • 

ASSKTS. — See Dkwohani Uheditor. 

BAILMENT. 

I . The vestioration of property deposited by one of thi’ce 
bro41ier^with the knowledge of the otlier two, to ^y one of 
tlio brothers is leg^al, s«(‘h deposit haying lioeu mado for tho 
goueral interest of tho family and not by eivcli brother on his 
sepjirato account. — T. litttnfjiak nmfUrr v. YJhfuvInnnma 
mill vHifTH . — loth June 1826. — I Ih'c. of if. 8. \J. J82. — 
(Irant, Cochrane, aud Oliver. 

4IOND, 

1 . A bond Written ill two. diflerent hands uiul not at- 

tested by witnesses aud -the writer, is invalid. — VniAdit 
Xtu'Hdpch Chrtti and (nioMirrv. Vinrata Jiama Iijena^d othern. 
— Case No. 1 1 of I8ld.-^1 Dec. of M. S. IJ. 76, — Scott and 
Croemvay, , , 

2. It is equally a law with the Hindus as \^h other 

nations, that tho fonrntli tics attend iiig every con tritet should 
be observed throughout, and where a written bond is entoced 
into, writtou iKJCoipts should bo taken or endorsements regis- 
tered ^n the bond. — M. It. S. Narrainnah v, 

PaH^a^ntiij Chinniait. — CaseNo. 7 of 1821 . — Td. 289. — Harris 
and Cowan. 

• 8, Payments on a bond can only bo proved by. writteq 
evi Joueo of discharge. — Lnteh mnanan Chetti v. Ch i tarn ha ra. — 
26th November 1859. — M., S. U. Dec, 1859, p. 253.— * 
Strange, Phillips, and Prore. . • 

4. The terras of a bond cannot be qualified by oral evi- 
dence. — B. Liiujajjpah CMfiy, Pai'vatammaid. — iTfcJ^ Octo- 
ber 1800,— /d.®1860, p. 211. — Strange and Phillips. 

5. If or cad it be varied by such ovidence.-^Paito W-i-* 

Ragada v. Uj^alapafi Jogi Jaganada Ranz and another. 

— 23th October looO. — Id. 225, — StrangC and Prore. 

6. A, a minor, executed a joint bond with^is brothers^ 
in-la*^ B and C. A and B lived jointly for several years 
nffor the'document was written, and then separated. At the 
time of separation, A was*of agej^ut made no objection to the 
bond. B affcerwavds died, and 0 aned A for.the principal and 
interest due on the bond. Held that A^was exempt from all 
liability and decreed that the amount .sued for, together with 
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the co.stft, «hi)«ld be i-poovwed from the sale of any estate 
belonging toBthatpight be forthcoming* — V. Rtimasawiutj 
V. G, Li^i-shinanmt. — 2nd July 18t0* — M. S. U, Dec. 1849^ 
]>. <>.— TJiidmpson and Morehcad. 

BKQUBST.— Sec Wills. 

•CONTRACT. 

I . I’ossessioTi of the lyibjeet of an agreoment is not 
uecessaiy, by the H iiidu law as ciiiTCtit in Mitliila, to give 
validity to such agreement .' — Sreonarum Hai and another v. 
Hya tha, — 27ih July 1 81 2. — 2 S. O. A. Rep. 2‘J — Harrington 
and Stuart, c 

« ( 

• 2 A contract was entered. intp between two persons 
ibr the sale and purchase of a house. The purchaser paid the 
Jiayai Ich or earnebt money, and the balance was to be made 
good on the execution and registry of a final deed of salt' 
Avithin one nirmth from the date of the contract, lu the mean- 
time pas*i of the house fell down and the purchaser refused 
to comptete the purchase. It was holn, according to the Vya- 
Tftkhta of the law officers, that the contract might be annulled 
if it so pleased the purchasgr, as the buyer^s ownership bad 
not commenced, the term not having expired and tbo price 
not having been paid, so that the sellor^s right to the property 
remained untouched ; ihe earnest however was declared to bo 
forfeited . — Nursing Blia^ca v. Senhurdop Mtikujidos and 
'another, — 28th March 1815. — 1 Boit. 403, — Prendorgast, 
Koato, and Sutherland. 

3! Ill the case of a manufacturer breaking his contlact 
for the supply of a certain article, and the merchant ac- 
ceding to it by, a partial receipt of the article^ the Court held 
(under an award of the trade, contraiy to the opinion of the 
• law officer^ under the !^itidulawof contracts) thaMho manu- 
facturer was liable for damages incurred through his bi*each 
of contract by thetme^rohant . — Brijlhoohtndasrevrchund v. 

Kithandoa Behchundos, — 9th January 1823. — 2 Id, 234. 

« 

4. When a mother hires out her daughter in concubin- 
age, the Civil Courts will not entertain an action for reco- 
very of the wages of her prostitution^ notwithstanding the 
provision of the. Hindu law to the contraiy , — Buiaoo Kushin 
V. HurrcGram Blur JRamchundcr, — 1 3th February 1835.— Bel- 
lasis 1<— Ander^>n, Hpnderson, and Grecnhill. 
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T). A purchaser may rccovei* in an o-etion Air breach of • 
contract to deliver goods not only douUctlie wu-nost money, 
but also damages for iion-delivery . — uUivar Cluff;^ aud othrnt 
\ . V, Vai(h Unna CJirtii, — 1 2tb,15tb, 1 (Jth ly^d 1 7th September 
I8r)2.-~ 1 M. H. C. Beps. 0. — Scotland and Bittleston, 

DEBTOR AND CREDITOR. 

1 . The written o^'idence ^of debt can only be met by 
^\rittou evidence of discharge , — Govhidn Goiindan v. D, S/v- 
Hf ivmd How. — 1 4tli,Jaiiuary 18(51. — M. S. U. Dec. 18(51, p.6. 

— Sti*ange and Plnllijis. 

2. The SHiue t)piuion*is hel^l iii (iojiala (^hailii v. Gan* 
tappcp. — 19th January JSiil. — Td. p, 1(5. — strange ajid lV<?iv. 

d, A sou is liable ^nly to the extent oT the ’property 
inherited by him from his father . — Sami Clufti v. Cli ,nlro)ja 
(liotti . — lOtli Mareli 18ol. — jt. IJ. — Thompson and 
lMorebe,i.(l 

J . Such liability is not removed by the snbsefpieut loss 
oi;desti*uc*tiou of such prop(»rty. — 1\. LaLJiwipal! Sc^tivlu \ . 

I\ Ifu^hirotldl and auofinr . — 1 8th July 18(>0 — Id. IS()W, 
p. 78. — Strange and Beauchamj). 

, 5. The sons of n man who had tnori gaged his pQusion 
for the disclitirge of a debt contracted liy lus inotliorarc' uot* 
upon their father’s demi.so and upon fhe ])cndoii being con- ^ 
tinned to Jhoin, bound to satisfy their father’s obligntion. — 
iShi^}C(/u\hmrd V. Kahet r Saih and Panloo Halb . — (\iso No. 4 * 
of 1821. — 1 Dcc.of il. S. U. 280. — Hams and Grienie. 

(5. A, th^ husband of 13 and tlio fatbor'of C, exJeuie^ a 
bond: 13 ymd arc living away from A with B^s parents^ 
jnul are sued for liquidation of the bortd. No deed of sepal’a- 
tiou or division of propc'rly has taken phme. Held that the 
\\ifo and son are not liable to pay tho’de it contracted by A 
during his life-tini o . — ChmniapAh and nvoiiar yf.P^ChcUawah. 
— 3 W March 1851 .— M. fS. U. IDec. 1851, p. 33*. — Thompson 
nifd Morohead, ^ 

• ^ 

7. A member of one of a divided family is not 

responsible for dcJbts eontrncteci by tlie meVibers of another 
liranch. — X. Kadamhnlifaija v. llnyaj^iah Nayala. — 25th 
April 18(50. — JfJ 18(50, p. oj. -Ib»u}wr and Beauchnhip. 
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* 8. 'rill' sliarojof an individual of a joint family is liabTt’ 
for demands n^gsimUhim.^ViilQiftfda Pitlai v. Ohfdnmhara 
Pillai. — 5t^ December 185y>, — M. S. U. Doc. 1855, p. 234?, 
236. — Hooper, Morehcad, atkl Strange. 

9. ^ son was declared to bo liabW for coi’taiii^dobts or 

of his father, among which vas that of giving 
money or agi*eei^ to 'give money, in coiisidomiion of re- 
ceiving a girl from^her family tain? iftarried to his son which 
came under the denomination* of ^\dk and was forbidden l)y 
tlio law. — Kenhora Itao Dircaktrrv. Nca^o JuNurdhun Puiankar. 
—16th March 1822. — 2 13 oit. 194. — ^Ropier, Sutlierland, and 

Ironside. ‘ c 

% 

10. Althongh it is incumbVnt up6n evory Hindu to* 
pa^, when he may bo able, thc^dobCs of his father with Inter- 
t'st ojid those of his grandfather without, even should ho not 
have inherited any assets from them, yet at the same time, it, 
IS incuiribont upoTi thij creditors to leave him at liberty until 
ho shall have acquired a sufficient suiri for the •payment 
thereof -^//arrre Knsmiif v. Runclhon — 25th October 1811. 
— Sel. Rep. 10. — Crow, l>ay, and Roraor, 

11. ^ A creditor is bound by the Hindu law 6rst to es- 
tablish his demand against the original debtor before Jio can 
come upon the security for that debtor to pay the debt. And 
when the appellant claimed against the Avidow, to onforco 
payment of a s(‘curity {(ntered into by her late husband for a 
third person to the appellant, he was non-suitotl^ — Bit arc 
Hhah Keshotw y, Ttnjkoonwrrv , — 6th November 1812. — 1 Bonv 
93.— Sir Vi. Nepean, Brown, Bl^hiuston, and Bell.. 

DEED. 

^ A deed of partition is iueffoetnul, unless it bo fol- 
lowed by actual* distribution of property. — K^ij^jKonnund v. 
Pauchanatlaufan, — 3rd December J859. — S.elX. Decs. 
1 859, p. 260. — Strange, Phillijw, and Frero. 

2. The widow and ^froat nephews, by the nrother^s side, 
of a deoeasCkd Hindu, haviiig agreed to a certain division of his 
liroperty, and signed" an ll^htujnrnmnrh to that effect^ the 
widow having previously executed a deed of gift disposing ^f 
tho whole property; it was held that such Ihliiiyavnamvh 
annulled the deed of gift, tfto latter being the only valid 
document of tho two. — XTwrooi v. KnlyanduR. — 6lh July 
1820. — 1 Borr. 281.— Elpliinston, ColviOo, Bell, nnd Pren- 
dergast .* 
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y. A Nnjam^poim^ or declaratory^ deed executed by a ^ 
Hindu widow, reciting tl^t ehe^had a son under au- 

thority from her husband and declcunng that tlie estate was 
to remain with her during life and to go to the wippted son 
at her death, is of ng avail in law as regards the widow^s claim 
to^otaifi possession j for immediately on the adoption of a 
son by the wido^, under due authority, the estate to which 
sho succeeded in default of male issue, becomes the property 
of the son adopted.— Aft. v JRamdofal Paude and 

otlivra, — 27th May 1811 . — 1 S. D. A. Kep. 32t, — Hamngton. 

4. But she may hold the estate as trustee for her adopted 
son and may cairy on a ?^it ki her own name for a partition 
uf the property us the guardian of such son, though tho pro- 
perty is vesica in )i\m.~JDhunn*DaB Pandeif and others 
Shama Soondri I>ihiah,-^8tlaiTiiGC. 18 i'i , — 3 Ind. App. 229^ 

5. A sues B for th^ itscovory of certain land alleged to 
have been purchased by A in B^s nagae. 'flie deeds of sale 
ai*e in tho name of the latter and 13 leased tho land to A's 
husband on account of rents for some years, but hffving sub- 
soquenyy failed to do so, A seeks to obtain possession of tho 
land. Held that the deed being in tho name of one mdivuiu«al 
file tjtle could not bo recognized in another on tl^e* faith of 
oral evidence tlia^ ho Avas the real purchaser, but that lliere 
must bo documentary ovidenco to do away with the declared 
Rjirpcrt of tho title deed by showing Ao title expressodtliorein 
to bo moroly nominal and that tho true owne^ w'as soigo 
other .'"' — Mnvtut Pillai v. Ainaravaif, — I8th August 1860. — 
M. S. U- Dec. 1860, p. 98,-^Strango and Beauchamp* * 

6. A deed of purchase, with proof of possession of the' 
properly, is proforablo by tho Hindu law, to a deed of mort- 
gage of prior date, but without possession.— 4 

V. DinJenr Jlhlajve, — 6tli February 1815.* — Bellasis, 58. — 
Bell, Simson, and Brown. 

7. llio chief anandi*a van's signature lo tho instnunent of 

sale is sufficient, but not indispensablt) e\*idcuc(* of such osaeiit. 
— Kaqrt'eia JRainni v. Makkaiyil Mn^orm and — IStli 

Ju»o 1863. — 1 M. H. 0. Reps.fJl59. — Vhillipa -^nd Hollowrfy. 

* (a) 'The decision of tho Privy Council in Oupctlcri'^t <Jos3in v (7in?</i»- 

perjaud Oosain, rcporfntl in44ifooro 6p, iiphcUl different law fiorn that here 
enunciated ; but iu th{i thuSudder olgcAied that the deciriiou was on an .ippeal 
from Bengal, the ditdtgonco iu practice iVoin tlio wiittoii law in which place 
and Madiiui fs notoriously considemhlc U uiit^'S frhm ihii, that in Ma(1ri<> 
t he text itself is adhei'cd to, wlulc in Bjujrnl the texf is often p<»\ej ju d l>y liu-.* I 
n^n;re and t \]>(dien<*y. ^ » » • 
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tS. The« signatttro of tlio kuraiiavau and the senior 
auaudravan, i^ipriind fgeie evidence of tbo assent of the family 
to a sale, knd the burden of proving their dissent rests on 
iliosc who^nRegc it .' — Kuadi Mfnou v. Strnvghirmtta Aha- 
manadu.—oth. Marcfi 1862. — 248. — F^rero aiidHolloway. 

c * 

GIFT. 

1 . Accordin^to the law of Benares the gift of property 
to a brother's Son is valid oiotwjithstanding the existence of a 
daughter provided the property be undivided. By Bengal 
law it would bo valid whether ih(» property wore divided or 
undivided . — Tfahoo Sluodaft Narain v. Kmiivvl Bus Koomrm\ 

— 5th July 18JJ6. — 3 S. D. A. ftep.® 231. — Goad and Dorin. 

• ^ 

2. Alienation by gift by an, undivided member of a 

Hindu family of his sell-acquired property is good in Hindu 
law . — Sarny Ivcu y, hjarrnand — 22nd August 1855. — 

M' H. U. Hoc. 1855, p. lie. — Hooper, Morehead, and 
Sth'ougc. , 

3. Aicomploie and unconditional Ij’ansfer of property in 
free gift, in consideration of aflfection, under a wiitton^instru- 
ment cannot be revoked by any subsequent act on tho part of 
thegrantesr . — Sahnpafly Mudati v, Panyandy Mudalh — 7t]f 
April 1858 . — Lih 1858, p. 6J. — Hooper, Strange, and Baynes. 

• 4. A gift to a foinalo, by deed executed by her husband 
conJoinHy Avith other joiiU sharers, cannot bo considered as a 
gift merely by the husl^^nd, such ns to render tho pt^operty 
inalienable . — Tmmuinice Choirdrniny, Jnnuim Vaacc, — 24th 
iY‘bruary 1847. — »S. D. A. Hep*; 02. — Reid and Jackson. 
VUick." dissent.) 

5. Property given for the enjoyment ofh man and his 
dcsooudttlits cannot bo alienated. On the extinction of tho 
family of tho donee, the property would rovei’t to tho donor. 
Hie ^ft being of tho chauacier of an inam continoil 15y strict 
c'niail. Any sort of alienation of the property would make 
void tho above purpose, and be a transfer of tho gift to others 
whom the donor had no, intention to benefit.~Jtfi7???i7rfltmw?^// 
ChUamhara Dikuhadar and others, — ‘24th September 

— M. S. U‘. Bcc. 1860, p. 17;», — Strange and Phillips/ 

6. 'Flio grant of a povtion^^f an estate to an illogitimato 
•son^ not exceeding (ho share given to a legitimate son, is Va- 
lid. — Gov/cernUmha [Varvra v. Slrmiiaticc Itajah. — 8th No- 
vember 1810. ‘Jd. JSp), p. 102. — ThoTnp«4on and Morehead. 
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7 . Tlio alienation i n pcrpotui ty of a »elf-acquii*ed village 

to one of his nearest male relatives by the owner without Iuh * 
wifo^s consent is valid, due consideraiSon having been made 
for his widow. Ji. Slf. LutchmiaJi v. 0. F. Jug^fanadaroudu* 
— 18th Nov. 1830. — 2 Dec, of M. S. U.'^12.— Olraht, Oliver, 
and TiU^hington. ’ ’ , 

• 

8. A had two sons of his own, viz., 11, the PJamtifiPs 

father, and 0, who died without heirs *, ho also another 

hon D, and gave him a quarter sHaro in certain lands. D 
had no son, but he had two daughters, B and F, tho latter 
maiTied tho defcnflaiit and died childless before her mother, 
D’s widow. The quartcij|Sh^e at death was hold by bis 
widow, and theiiqp descended to her surviving daughter G, 
who, died childless, liavin^ provfcuslji given the quarter ejis-ro 
to the defendant. The plaintiff cldimod as the son of D^s 
brother and tho legal represoiitativo of his grandfather A. 
Held, that E had full power to bestow the property on tho 
ilefondant, and that* the plaintiff had no claim whatever.!— 
Tihola fHvfjh V. Girdharce Lall, — 3rd December 1816. — I 
Doc. N. W. P. 237.— Cartwright. 

9. A adopted a sou, B, and executed a deed witlT B’s 

natural father, by which he undertook to make ]^kri heir to 
liis estate and weaith, and subsequently adopted another son C 
during the life-time of B. B and 0 both lived in A^s house, 
who, while tliey wore minors, made % division of his ancestral 
ubd otjier estate between them, in certain proportions : B, 
when he came, entered into possession of hi& share ; but*C » 
being a minor, A managodjiis share and died during his mi«4 ^ 
nority. Held by the Judicial Committee of the Privy Coun- 
cil, that C had claim to tho ancestral estate, his adoption 
during the life-timo of B being invalid, that A had made a 
gift, so far asihe could, of his property between his #wo sons, 
and that therefore effect being gi von to his intentions of A, so 
far as hS had fho power of disposing of his property, by ah 
act of mter vivos without B's consent, B was to give up for 
the benefit of 0, the whole propertyfcchidcd in tho division, 
to the disposal of which his consent w^s not necessary. — Run- 
gama v. Atchama a^id othcfw , — ^29th February 1848.-^4 
ind. App. 1. * 

10. In a suit by a HindCtwidow against the brothers of 
her husband, who died childless, to which tbp defendants plead- 
ed a conveyance ftom the brother to them, executed during 
mortal sickness four days before he jdied, 't was held that the 
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only qiipstiop was, wliotli^r, iu point of fact, he was lu sound 
* mind at tho time j tuid tho deed was rejected on failure of 
proof on this point. Judgment in favor of the widow as heir 
to the estate, of her husband revertable at hoivdeath to her 
liusband'if next hetvs — Radluiinunee Dibeh v. SlunnchuniU-r 

andanoUit^r. — 27lh September 1804. — 1 S, D. A. Rep. 85 

H. Colebrooko and llarrington. 

11. A Hindn in Benares died, leaving three sons and 
afterwards tlte first^son died, ^leaving* two widows, and the 
son of the first son sued the third son for a partition. It ap- 
peared that the second son had executed a deed of gift in 
favor of his widows who had also received written aokuow- 
ledgnients fi-opi both the coheir#, which circumstance had been 
withheld from the knowledge of the Court Held tliat though 
by tho law of inheritance, tho wido\irs, were only entitled to 
maintenance, under the documents abovementioned they ac- 
qairod a special right, and their husband’s share was accord- 
ingly adjudged to ihom.—Duljeft Siiuih v. Slmmunooh Sinah. 
— 7th Sept. 1802. — 1 S. D. A. Rep. 59.— H. Colebrooko and 
Harringt<jn. , 

,12. According to tho law as current in Bengal, tho 
gift of joint and undivided propci-ty to the extent of the do- 
nor’s shfco, is valid . — Kounla Kant Ghosal v. Bam Hwee 
Nund Gtami’p, — 11th January 1827. — 4 Id. 196. — Seafy. 

19. Serable, That granting there be a deed of gift and 
creditable witnesses, no right can thereby be produced, if 
seizin of the property have not been given . — Sliam Binnh v. 
Mt. Umraotoe. — ^28th July 1813. — 2 Id. 74. — H. Colebrooko 
and Stuart. 

14. Where a Hindu having no «»on, executed a deed 
whereby he granted to his senior widow the‘ whole of his ac- 
quived psoperty in tho event of no son being bom, but in the 
event of the birth of a son the property was to go to him, 
and a son w^s bom, butj.died before his father; it was held 
that the property in question became under tho deed of gift, 
vested in the son immediately on his birth and on his death 
reverted to bis father as his heir. On tho death of the Vber 
his widow took.a life interest therein without power of alifua- 
tion .(®> — Kislimi Oovind v Ladleo Mohun Thakoor. — 30th 
August 1819. — 2 Id. 309. 

(») The respondent appealedfrom this decision to tho ying in 
Council, but having negleotM for nearly four yearr to take any steps 
towards prosecatuig tho appeal, it wa» dismused on the2l8t of Angust 
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15. A Hindu of Bengal ma^ lawfully ccCimy all bib* 
property, by a deed of gift, to^ bratil^r, notwithetaitdit^g 
that ho has a wife Imng.^Tarnte Churn v, ML Da^it Da- 
»e*«. — SlstJFtaly 1824.-8 S. D. A. Kop.^97.— 0. Smith and 
Ahmuty. . 

* 16T Scmblek— According to the lav as currant ihMiiiiila, 
a verbal gift of itnmoveable property is |nvalid, where the 
donor hasuover been inthe possossiem of the properly . — ^am 
Singh V. Mt. Umractee. — 28th Jhly lSl3, — 2 Id, 74. — H. Oole- 

brooke and Stuart. 

• • 

17. A gift by<i widow jf personal property left by her 
Imsband is vuid whether Ihe consent of the heivs be obtained 
or not, but in the base of* real property 'unenenmbere'd,, the 
gift nroald be iuvalid.wfthout such consent. — Cuppa Jomj*r 
V. V. Satha^pien. — 18th November 1858. — M. S. TJ. Dec. 

1 858, p. 220,' — Hooper ilnd Baynes. 

See Paoram— WiDow—WiLis. * 

• • 

* GUAEDTAN. 

1. The mother of an illegitimate child has the natural 

r^ht to possess and bring up her daughter j but^iji is quite 
possible tliat she should abandon this right to others so as to 
debar herself lxoinire*asBerting it unless for the manifest ad- 
vantage of the dnld.-^JH^ti^y* and another v. Kottikarati 
Kghkaohi,-^iih September 1860.-SM. S. U. Dee. • 1880, 
p. l54.*^Strange and FhiUips. * * 

2. A step-mother is the legal guardian of her infant* 
step-son, bvou though the parents of the said inlanb dould ' 
have m^e him.ovm: to his paternal uncle. — Nunkoo Lall 
y. ML ^oAodra.— 4th May 1847.— 2 Deo. N. W. P. 

*Lushington. • 

3. Botwem the mother and*a brother of a minor, 
former has the preferable right of guardianship. — Kukeep 
Narain v. J^huttee Kwur. — ^20th l^t> 1847.-7 S. D. A. 

Rep. 895.'— T^er> Barlow, apd Hawkins 

• 

4. A minor, bn ^ming of«ge, is, under the H|ndn law, 

entitled 4 )q supersede his hsiu browers in Bie gnarmanship of 
his ntexine minor brothers, although, up to that time, the 
goardianship of the ludf broths is legal.-pDa5e« Singh and 
othm V. BmUt Singh and othert , — 19thJSept, 1850.^5 Dec. 
N. W..P.— iiuSWagton. ^ 
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' .INHERITANCE. 

G (* 

I. SSBISS OF Hsibs. 

r 

1 . iJi casesof nhoritance^in oi^ei* tolegtdizo any devia- 
tion from ^he strict letter of the law^ it u necessary that the 
usage authorizing such deviation should have been pievalent 
dunng a long succession of oucostors in the familyi when it 
becomes knoiyub^the nniue of Kulaqhartsaid has the pres- 
criptive foTCo of law.-— iSf&mma Singh and others v. Khedun 
Singhand another', — 27th Janol814. — 2 S.H. A. Ropb.Hd.— 
Harrington aud Fotnbello. 

2. If 090 who has been ddopAed die without issue, the 
property of the adopted goes to hvs natun .1 heirs. — Sabrah- 
tna^a Mudali v. Fartali .4Mnna{.T-10th December 1859. 

-M. S. XJ. Dec. 1859, p. 265.— Strange and Phillips, 

* 3. On failure of undividod members, those who are di- 
vided may inherit. — C. Seirvaguren v. 7yoA MudaJi alias 
f^idialingo Mudali cmd others. — 9th February 1859.'— /d, p 
65. — Hooper, Strange, oud Phillips. 

* 4 . I'he person introduced into a family as a sonobtamed 
by gift bdugcut off froma)Uaaoe,u]iderthe Hindu law, with his 
natural kinged, th^ forfeit alt claims to succeed to h‘is es- 
tate, which ou his demise without issue revArts to the adoptive 
(omuy,— 7’. Af. M. N^rraina Nutaboodripad and another \ 

M, Tl’ivicarama Numboodripad , — ^llth August 1855.*"— 
H.S.U. Dec. 1855, p.l25. — Hooper, Morehead, and Strange 

5 . The mere fact of a party having lived With a family 

into which his aunt had married gives him no right to the 
share of the family property in the absence of any express 
agreement to tlpit effect.— F. Vencata Reddi v. G. Soebha^ 
Reddi. — OiiiNov. 1858.— Jd. 185S,p.204. — Hoopcr,Strange 
and Baynes, „ , fj 

( 1 ) Sons ft 

6. Ancestral property should bC apportioned equally 
amongst all the sons and not according to the number of 
wives. This rule is applicable tp all castes without di^uinc- 
tiou. — Poovathag v. Paroomal and another, — 16th Januaiy 
IS56.— M. S. U. Dec. 1856, -p. 5. — Hooper, Morehead, and 
Strange. 

(a) Giandsons and great grandeons partioipaie according to the.a'bare of 
tbcir respective tatLci8«--An^e, p £07. 
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7. Except ill the caao of regalitic^^ end certain ancient^ 
/emiudarics which vest in the eldest |^on.— 
chellafiawmff Maniagurv, Toombaif/asfvamgMoniagarandoihers. 

—23rd Jul]^1819. — M. S. U. Dec. 1849, p. 127* — Hooper 
jvad Phillips. 

^ 8,* To i*6Ti<lor 'aB iinoqnal disiributioii of ancesteal pro- 
perty amongst his sons by a father valid^ tho distribntion 
must bo effected during the life-time of fho faiher^ with tho 
consent of tho sons and separate add independent possession 
of thoir shares must be at once assumed by the several shar- 
ers. — Id. • • 

• 

9. When two sonsbf dhe common ance^or succeed to 
ancestral property and one of^thoae sons die without male 
issue, the surviving sqn and not the deceased widow or daugh- 
ter is entitled to the sucoesston . — Sevageana Pungoothg Ven-^ 
cata Letchoomy Nachianand another v. Aundy Letrhoomy 
maul and others. — 8th Sept. 1826. — 1 Dec. of M. S. O’. 485.— 
Grant, Go wan, and Lora. 

10. The sons of •a man who divided his propsfty during 

his life-time into tlixee shares, one for each of his sons,and one 
for himself, his wife and daughter, have no claim to the re- 
served share upon his death, the widow and dauglftSr surviv- 
ing him * — Xynatyooriy Seetaramiah v. Chavaly Lutchmenur- 
soo and another. — 18th May 1831 . — 2 14. 16. — ^Lushington 
a^jd Bird. • 

• • • 

11. A left her propery by will •to B, oldest son of her 

second daughter. On his dea^ the property fell to his younger* 
brother Ojwho died leaving it toD,his foster son.E, the grand- - 
son of the eldest jdaughterof A, subsequently claimed tbo pro- 
perty^ Held, that as theHindu law does not recognizea ^foster 
son’ it was nc^ legal that G should constitute D as Ifis fofter 
sou, and make his will acoordin^v ; nor it is consistent with 
theshastSrthatDshouldperformC^s&neralritestsuchperform- 
ance on bis part is lemlly ineffective and cannot entitle him to 
the propeHy of 0, ^sroon must go to the ftitter^s sapinda kins- 
men, Ac., who are Included in the order of succession to the 
propisrty of a person who dies leaving no male offspring. E, 
though fchesonof A’seldest daughter^sson, is not on that score 
entitled to claim or succeed to y^oproperty in dispute — SOth 

April 1862. — M. S. D. Deo. 185^, p.Ol.—Morris and Douglas, 

* 

1 2. According to usage inMalabai^adoptionishecesaary, 
among members of the Chetty caste, j;o constitute the sons of 
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danglitiersUlfrftil heirs on &UnreofsoinB. — CaseNo. 1 0 of 1 8 1 7 
— Deo. of M. S. tr, IW.—Seott, Greenwaj, and (^Ivie. 

(3) IlUjitimate Sons, • 

13. The illeptimate eons of a husband succeed to the 
property cf their father to the total exclusion of the legitiui^ti* 
sons of his brother who also was a bastard.-^ v. 

Chingooran and <nv>^Aar.‘-— 30th August 1849. — S. TJ. Dec 
1849, p. SC.-J-ThompsoUft ^ ' 

14 The illegitimate son of a Sudra, who died leaving 
neither son, daughters, nor daughter’s sop, is entitled to take 
the hentage, but not if he belon^d tO'One of the superior 
class. — Cowareebogeev.SraeRam ^s *. — CftsoNo •*) of 1826.— 

1 Deo. of M. S. U. 546. — Gi^nt, Ooohranfi, and Oliver. 

• • . 

(8) Brothers, ' 

r 15. The shareofa member of an undivided family dying 
without issue vests in his brother and not in his widow,'’*-' — 
Bandy Baytmmal v. Tegaree alias Ooikaram and , others . — 
14th Augast 1858.— M. S. U. Doe. 1858, p, 125. — ^Hooper, 
Strange, and Baynes. 

* 16. 'WheVe a person acquires wealth either at home or 
abroad hj^his own exertions and dies without separating, hiis 
brother it^ents the property to the exclusion of the widow 
and mother. — Mm Baee v. Krisknee Bhee . — Slat Octobt'^ 
1821.— 2 Borr. 104.— Sutherland and Ironside. 

4 

* ^ (4) Wiiotes. •> 

17. A widow, whether ohUdJoss or not, stands next m 

the order of succesnon on the failure of male issue. Where 
A h^ two wives B and 0, and B pre-dcoeased A leaving three 
daughters, and C survived A and was childless. that 

C uuccaeds to A’s property in preference to tlio three daughters 
'—Perammal v. Ka»ca/ai»i»af.— 21st Jfebnuuy 1863. — I 
< H, H. C. Bepe. 223.— ^ti-ange and Holloway. ' 

18. The landed estate of a man dying without mal** 

issue or undivided ceonns (Dogadie) dcBoends to hu widow, 
who, however, being little men* them a *tenant for life and 
tVustee for the ulterior heir^ cannot, without their eon^nt, 
alienate the property, of which a emaU portion may, he sqld 
without such consent in the ^vent of its Ming for the purpose 
ofdischar^g the debts of Sier husband or for tlia of 

{a) The partiiis in the cose were the ill^tiihate sous of a B^ro* 
poan by a Hindu, who adhered to the roligioas perwiasion.of then 
lUOther aud lived ia a state of union. 
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Ilia soul or fei* her own subsistence in n ^ec^on 6f scarcitjr. — • 
Paromanyet v. Hamarhendrem and meatier. — 8th JaUofiry 
1857. — M. S. U. Dec. 18o7, p. h — Qoodwyn aijid Harris. 

19. Widpws, however, with issue ^daughters) take tho 
real property in proportions to the exclusion of thpse 
without issuo. .Tne personal property all ahatn alike. — 
Str. M. of H. L., para. 327. 

20. The oldest widow succeeds to husbahd^s estates 

m preference to the other widows/ who during her lifo-timo 
are entitled to maintenance only. The second widow is en- 
titled to succeed .dh the death of the first. f^iUsavoy 
Jugganada JRauze v\ Sre^ FuUavop Boochee Seetiah . — Case 
No. 5 of 1824. — o^M. S. U. 453. — OgilVie, Coolirane, 
and ^Oliver. — Soo Seeneltullala Soondamany Tudya 

Talavu v. Tungammif Nduchear. — 14th August 1837,— 2 /d. 
40. — Bird and Campbol].^®) . 

21. A widow is not competent to claim a share of un- 

divided pQCostral property, nor can she be considered as a co- 
parcener of tho estate, if ancestral property of an^yndivided 
family has doscondecF to an adopted son, he be^mes the 
owner of it, and on his death his widow succeeds to it tcPthe 
^elusion of the widow of his adoptive Fencata 

Soobummal v. Fenicummtd.‘^C^6 No. 12 of 1818.— 1 Id, 210. 
— Scott and Greenlaw. 

22. The widow of an undivided brother has no right to 

her husband’s property which goes in preference tq his bro- 
ther . — hungema v. Atchumma and otiers. — 4th March 1832. 
— 2 Id. 521 . — Bird and Huddleston. • 

(5) Daughters. 

23. Dang^t^rs should only succeed on failure of 
widows. Wh#re A had two wjyes, B & C, and B pro-decennod 
A leaving three daughters, and 0 who survived A was child- 
less. Held that O succeeds to A’s property in preference to^lid 
three daughters.-** JPwwweia/ v. Ve»cattmnml,’>~2\sb Febru- 
ary I863;*-l M. H*C. Beps.p. 223. — Strftngeaiid Holloway. 

(6) "SUters. • 

• • « * 

* 24-' ^ A sister as nmong the heirs taking unde^ the Hui - 

du law not reGogaizdd.~£f|ia/r Arumugum. v. Palaniayi 
and aaoiher.— 1 9th Nov. 1859. -^M .S. U. Doc. 1859, p. 247.— 
Strjinge, Phillip#, and Frere. — KagalingaJ\llaiy, Vaiielin^ 

{oh) Yido pag0 157|^Xotr * 
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7th Nov. ^860,~M. S. U. Dec. 18«0, p. 245.— 
Strange and BbiUips^k • 

25. A' fomaio lus no right of inhcritantv) to property 
(*onferre<f on her stater at her marriage . — TirmalirtUr JoUe 
Jyenaar «. Jnpaeooii }‘«<noar aKaa Faaika S^ondrar^iMar 
ond onet/ref.— fifth Sept. Lto 5.— /d. 1855, {>. 185.— 
Morehea^ and Strange. 

• (7)* Sitier't Son. 

25. According to the law in force in the Madras Pre- 
sidency, a Bister’s son does nob inherit.— X>oe on the demise of 
Kidlammat — 7th, ^8tht 19th* Nov. and 2nd Dec 

18ti2. - 1 H. jS. Cf. Rep. 85. — Scotland and BittleBton. 

♦ ♦ 

27. To the same effect axfi-^Ranee Paroata VurShany 

Nauchtar v,S«vatatpmy Taver.-r- 1 3th November 1 858.— M. S 
D, Deo. 1858, p. 209. — ^Hooper aifd Strange. — and Naga- 
UngaPillaiy. FaideUnga PiUai, — 7th Nov. I860. — Id. 1860, 
p. 245.— ^Strange and Phillips. ' * 

H. Cavs*s or Exciitfsioir. 

f 

28. The moment a part^ becomes afflicted with leproaj 

he loses^is natural right of inheritance and the disqaaUfi(A< 
tion descends to his heirs thus adopted* — ^evacheiumoara Pi/- 
/ai V, Para«i«(r/y.~18th Nov. lo57. — ‘M* S, U. Dec, 1857, 
p, 210* — Hooper, Bayfies, and Goodwyn. ^ 

29. It is only when leprosy assames a vimlent and ag- 
gravated type that it is regaraed by Hindu law as a disquahti- 
oati6n entailing forfeiture of inheritance. l%e rights of the 
party are not affected when attacked by it in e mild and sim- 
ple form. — MiUtuveUavuda Pillai v. Para$eii(tu, — Slst Oct. 

1806, p. 289.— Plnllips and IWei ' 

< 30. The mental incapacity which disqnalifidb a Hindi 
from inheriting oti the ground of idiotcy is not necessaril} 
utter mental darknbss.o A person of unsound mind, who lia.s 
been so from birth, is pi point of law an idiot. The reason of 
disqualifying^ a Hindn idiot is his unfitness for. or^nary 
intereonrae.— Tirumamagol Ammaul v. Romtuvami Ayyvt- 
gar andtmolhtr. — 19th Febrqnry 1868.— I M. H. 0. Rep. 214. 
- Strange and Holloway. ** 

31.' If a persoi. steal goods belonging to a family bsiatc, 
he forfeits, accouding 4o Hindu law, all share and interest 
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therdtn ; bat tlioagliduchcon4e(]aoiicds might atftuih to orhuc • 
or vioe in a Hindu contmnuity g^Temstl by its own civil And 
rrimiiuti l»w, it cannot do ao whore, by another system of 
criminal law, other specific piunshments are awarded tp par- 
tionlw offences and to which such fu^her penalty cannot be 
adA9a.^CAoo»door ZutcAMsdaveo alias Canaeummi '9»Nara- 
iimmah . — llth August l35S. — Id. 1858. — M. S. U. Doc. 181. 
-Hooper, Strange, on^ Baynes. 

• * 

III. Oharoes on TNBEsiTANce — seo Debtor and Cbboitok. 
MARHIAGB.'^-^ 

f • 

1 . Beimbnrsoment of the yalue advanced in the form 
of gifts to the father of |he bride, canndt be claimed if the nbn- 
performanoo of the marriage 'contract bo attributable to the 
dilatory conduct of the intended bride^oom . — Dioi Viraj<^ 
lingam v. AlaiurU Jlamajya, — 12th Dec. I860.' — M. S. U. 
Dec. 1860,»p. 974. — Phillips and Frere. 

2 . A Sudra is competent to contract a Brah4ia marri- 
age, t.r., without bestowal of a gift to the parents of the bride- 
—5. Satia PUlai v. Bagiavaa Pi/ioi.—lOth Feb. 1859.-— Id. 

1 859, j>. 44.— Strange, Hooper, and Phillips. * * 

3. The husband alone is bound to make provision for 
ins wife during his life-timet — T. Subaupgadu v. J. Sashqmma. 
—13th ^iob. 1856. — Id. 1856, p. 22.— Hooper, Morebead, ant] 
.Strange.— JZaiwaiyaa v. KoMyani jdofmo/.— 25th July 1860. 
— Id. I860, p. 86. — Frere and Beauobamp.—Z’. Untufolagiri' 
Saiaohartd v. Q. Tirumala Fe»AanM»o.— 16tb Jan.. 1861. 
— Id. 1861, p. 12^— Strange and Phillips. 

4. Main^nance was decreed to a wife who had quitted, 

of her own aoDord, her hnshtTud’s protection i^n his con- 
tracting apseepnd marriage. — S. JRt Booehee JymmtaA 

anoih«r-<t.S, R.fencaia Naeladry Ho».— OaseNo. 2 of 1823. 
—1 Dec. olM, 3- tl^- 366. — Ogilvie, (|ra)M>, and Clowan. 

* * ? 

§. A wife, separated fron^ her hnsband. was hold to 

hayo a right to claim .momtenance from him, he net being 

(a) Matters ariidng oat of marri8%a contract have seldom formed the 
F abject of litigation in the Madras Fresidunoy, owi{ig, probably, to the^ 
r ircumataaee that soAi Mats are nsnidly aubmitted tor arbitration to th*9 
lieadman ef the vllla^ or oaste* '!rhb pi^ita con^dned (n Morley's Digetii 
relate, with one excepUou, to the IBmxMf Profidoaey ^ • 
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r able to sabetantiate.the acoasation against her diaractcr as* 
ported in his pfeadixgs. — Oomaytuhiwker v. JHy/M.-^lStb 
F«b. 1828.— -2 Borr. 440. — Eomen, 

6. An nnchasfb wife is not entitled to afiy maintenance. 
— Ragtuaehary y, ^reeumiita/.-^tSth Mdy 1881.— -2 Dec^ of 
AI. S. tr., p. 20. — Lobhingtou and Bird. . ’ 

. ' MA1NTE2JANCB. 

* <? 

1. A claim for maintenaxico in arrears is unaustaiu- 
able.— JtamacAtfwi/rii Pay v* JLuxoony Boyee. — 27tli Nov. 
1858,-*M. S. U.1858, p.23Ca — ^Hooper, Strange, and Baynes, 

2. Maintenance will not Ibe awarded when the defend- 
ant's property is inadequate to behr the charge. — <7. Rama- 
ktiMtnamahv.C. Soobbtifnvicih. — 28rdMarchl857. — IS. £857, 
p. 82. — Hooper, Strange, an4 PhilKps. • 

• o 

8. Maintenance will not be awarded unless it be 
proved that the party i§ in possession of an income upon which 
It may b^ charged . — Virabadraehari and others v. Kuppam^ 
mal. — 7t^Dec. 1859. — Id. 1859, p. 265.— Strange, Phillips, 
and Prere. 

4. *The amount of maintenance will bo calculated vriih 
1 oference to the relative situation of the parties and the fneans 
of the party making the allowance.— of Calueiry 
V. DwmurUk Bungarooi^mmak — CaaeNo. 13 of 1817.'^! Dec. 
of M. S/ U. 170.— Scott, Qreenway, and Thackeray 

• Of fFhfow. 

5. A Hindu leaves all Ua pni^ert^ to his sons by will 

and a partition is effected among thein according to the terns 
of^/he The Coart will graot mahttepanee to his widow 
after the partitidh, and direct each dfl^sharei;^ to contribute. 
— Comuimowp Poup& v. Mfmmamtth March 

1843.— *1 I^lten, 1S9. ' 

6. Th^ wido^ 6^ a previoos jkoprieter (the brother 
of the lost) IS only entitled to maintenanoe, emd the senior 
Widow of tbo latter to tho sole enjtn^ent of the estate. 

S. 8o&dama»y Tadga Talwter v. Tungymm AfaNcAsor.— 
14th Ang. 1887. — 2 Dec. of M. S. H. 40.— BindwndCamp- 
beU. 

7 . ‘A brother’s widow is only entitled to separate main- 
tenance out of ^ucestpj prope^r— JS^ri^naipat' V. JB. 
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J ertkamma, — 17th X)ec* 1S59»-^M« test. ^U. Ucr. Ib5{> p. . 
272. ’-Str.uigo, Frera> and Boanohan)]^ 

8. A ^ido'<\r has aright to nmintenancu* ont of iht/ 
pioporty of her deceased hiisbamVa sotl by cmothbi \n(o - 
r,rj^atl 0 Janaky UmmaL — 6th Dec. 1814,-2 btr^ 285, 

9. A widoV IS entitled to dptnand an allowimce n 
money for her Aepamto^amtenance, — 5f*. ^nmaiulchmy alms 
Canakammah v, 1\ Teroomalawyadoo aftd otheis.^ 2nd ^lau. 
1819. — M. 8. U. Dec. 1849, p. 1. — Ilooptr and Morels ad 

10* The widoy of a member of a joint family ilHtitun 
ol paternal property, is •entitled to be snpQOi'ted by thf 
paneuers so long only as«she lives in thoir house and undei 
thcir.care — Jtf. FencatairJsiniaJt J^uMoo/oa and othe\s\*M 
/ enkatanUnamah. — 2nd Janbt;^ 1849 . — Id >. — Tlnunpbon 
Hid iloiehead. • • 

11. A widow afflicted wth Umdness is dmqiialihcd li on 
inh(‘riting^ei husbaudS estate, but his heir I's^Jjoiind tu 
rniiutam her and clofhe her during her life in a it spot lablc 
Mi inner. — Daeey, Poonhotun Oopal. — 12th Mar<h Ibl?.- 
1 ^ fiorr. 1 1 1 — Klphinston and Sutherland ^ ^ 

f2. A separate maintenance will not be n warded n h( 1 1 
1 lj( party sued has^merely a floating and unoertnui uicoiiu 
li. Knahnatyar^. B. Fenkanma.-^ utii Dec. 1859.- M. S I 

D8c. 18^9, p. 272. — Strange, Frere, and Beauchainj) , 

• 

13 A mother, notwithsfeanduig that «>he has quitted h« i» 
sou’s protocion without adeqiiate cause, is entitled to .look t* , 
Inin for an allowauce .-- Bunyaioo Jminulv Thi 
Aemindarof Calaftry . — Case No. 13 of 181 7 I IXt of M S 

(T 1 70.— SooijJ, Green way, and ITxackeray. , •• • 

14. gA wiilow of a deceased* Hindu succeeding to Ins 
pioperty is bound to tnaiutaiu, acceft^diog to her uicans, ^li^ 
widow of her adopted son who died %»t --Thuku Bhaei 
Bhide V. Rama Shaea Bhide —13th July 1810 Bon J ti 
— Elphinston and Bomcr. * • 

# w 

• 1&. But the daaghter<iti4aw subsequently adopf nig a s< > 

«* itbont interference of thomothor^in-law, such sou succoeds 
to his adoptiro graudfutherS property, and becomes liabh 
tor his adtotivembthor’s maiuteimuco instead of her mothe i 
mdaw.i— icaunpee tluret Sfiide v. Thuku Bate Bhtde — 

Jan 182 1. — Ta 4i3 — Koinor, Snth<*rl ind*Rn<l Ifon’idc 
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16. The wido^ of a son who died before bis father wh^ 

held to be entitled to n:>sintenAnce only. — Rat Sham Bulhthh v. 
PranUsheer Ghote. — 4th July 1820. — S S. D. A. Ken. 33. — 
Goad. ' _ * 

17. Oft |>artitionof property amongst sons oftcr4hi- 
decease of them father, it was held that tbe^ were each liablt' 
for a t^are of the«mairitenanoe of their nither's widow. — 
Oomulmoney 'Dostea v. Jlamptanaih *.Sy<ac^.— 30th March 
1843.-^1 teen, 180. 

18. The support of a widow by hec jwrents i4 optional 

Should they /e^e, her husbidid*^ heirs are bound to main 
tain her eren though she had not arrived to maturity at the 
timb of her husband’^ death.^J?(rtn^/» v. Condummal and 
o»o<A«r.-— 1 1th ^pt. 1858.— M. S- XT. Deo. 1858, p. ISt — 
Sfrange and Baynes. « 

19. A Hindu widow has no claim upon her s^ gmud- 
son, or sitep grandson's widow, ftw maintenance, while she 
has a step-son living, who alone is bound to maintain hoi 
eveft though the others are in joint possession with him of 
her late h ^baud's mia,te.~Ki»hnanaud Chowduo'v. Mi. Roc- 
A'un^e ZhYia.— t4thFeb. 1821.— 3S.D.A.Hep. 70.— Leyeester. 

20. If a widow b{tve received the share allotted to her 
in a ‘Mrit Patra, the son is ftort obliged to maintain h'^r. 
However if a stipulatioft to that efibet be made in the deed, Ik 
must provide her with maintenance. — Same v. same.— O m» 
foshie MalkondkurY,StiffoomBde0.-^%it&V6h, 1823s— 2 Bon*. 
401. — Bomen, Sutherland, and Ironside. 

„ 21... A Hindu widow will not be entiGed to an’cars ol 
maintenance if she have been guilty of delay in prosecution 
of lier suit, and her mainteimnoe wi^l be calculated from the 
date of the decree— Cbin«A»off«y Bouen v, Rammanath Btj- 
tach, — SOthMurohJS^S.— 1 FultQ&> 189. 

• 22. A widow w4s held^ lo be entitled to apply to her 

father-inJaw for food and raiment and expenses of pilgrimage 
according to bis means and he cannot refuse, hut we is not 
entitled to t^e the dowrp fbom him, without sufficient 
cause, un(il she have attsinra the age of 30 years.— /cMa 
Luhthame v. AnuH&ran Gobhidraiit.— ^s^ ’^Feb. 1814. — 
1 Borr. 4 14.— Hepean, Brown, a^d ISIphihaton. 
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W Wl»4t,’—See MiBBiACWk 

• • 

()f 0tA«r ’ 

23. Mainteqaiice cannot be witbbeld by it father from 

bis son, merely on tbo groand of SepoFatSou or dkobedience, 
if Jjto (t^e son) bave'ao other 'means of eabsktence* Bat tho 
Court held that where them.u no canse 0r«nit)ad^aate canee 
for tho separation, tho princ^>lee of required that the 
separate allowance shenld be redoqpd tcawe lowest scale ; it 
should scarcely exceed what* is barely necessaiy for the 
sappoi^ of the par^ cUdiaiiig — Srw Ckeylama Anmviga 
D 0 O V. PurauroM jQae.—Gase N"©. 2 of 152. — 1 Doc? Of M. 
8. U. 275.-^Harris and Qrssme. ^ 

24. In caaef where 1ihere.appears no solid ground for 
1he Separation, the separate ^owanM to an inferior member 
of the family should M reduced to the lowest scale. — Id. 

25. An illegitimate son of a Bajpnt, or any of the thioc 
suporioi' tribes by a woman of the i^dra or other inferier 
class, is entitled to maintenance only. — PersbadSU^ 

Mttletlrea, — 17tk Dert 1821 .-^3 8. D* A, Kep. 182.--Cload 
and Dorin, • 

• 26. A Hindu dying and leaving a widow and daughter 

by a«former marriage) me widow tueS the estate, but the 
daughter has a claim on the estate for maintenance and 
residence during her Step-mother’s life. — Gutiga v. /eevet . — 
I8tli Nqv. 181 1.^1 Borr. 314.-— Crow and Day. , * ^ 

27. A grandmother succeeding to her grandson mus^, 
maintain Jieroang^ter-in-law (the son’s widow), — 8rea Moot- 
Ihu Jesmoney Dwee y. Attaram 10th Deo. 1823. * 

— Macu. Cons, of Hd. Law, C4. 

See lMH|RirANCi. 


HAKAGSIB. 

1 . According to local nsages of, hfahibar and tho law of 
Haroomakatayam, the management of family 4>roperty is 
veM^d in the senior jtmdo of th^ family, for tl^ support and 
niauitenaUQo of the jnnior members thereof and* rartition 
ewnot he demanded by^e latjtor. — Anon.— Xkse No. 21 of 
1814.— 1 Dec. of M. S. U. llSii^'Soott and Qreeaway. 

• 2, But where Ijhe eeniw male had avoided his lucapacity 
to tho'niauageiaeut) wd tW second maqai^ had not mown 
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that attentioci which it waft incambeat upM him^to show t»> 
thu other junior* mejabors,^ the Court vested the juuior 

MUMiiber^d with a joint share in the future maiiagomout.— /</. 

• • 

motrtgaget and conditional sale. 

i . One of two part owners of a valuable diamond inert - 
imaged by the other withont his coucurPenco or privity, 
recovered his shaue of it with costa from the mortgagee. - 
Shewn Dos \\*Bishefiath Doheei — lOthVcb. 1800. — 1 S. D. A. 
Hep. 126. — Harrington and Fombelle. 

‘ii.» Wliero a house was sold by tlip owners to A after 
redemption of it from a mortgagee had re*>mortgagcd it to 
il : it was hel(f that the owners, on the receipt of an acquittance 
froiu tlic mortgagee, W0i*o at hberij^i^ sell the hou>se ; and that 
the claim of the under-mortgageo for 1 ‘einunoratiou diil not lu* 
against the owners, but against tho mortgagee from whom hr 
derived his title. — Parannath Bhanoodnil v. Lvkmeeravi 
Aditrunt.-^liiibL June 1821.-^2 Bon*. 103,— Suthgrjand. 

3. ^Sirhero A , in consideration of a loan, mortgaged tp D 
certain lands, wliich, under a judgment previously ubtiiincil 
against thoestateof A^sfathor, were liable to be soldin satisfac 
tion of if debt duo to it was hold that such mortgage wa^ 
invalid and could not prevail against the claim of C, whethei 
tt, the mortgagee,^ did or did not know of such previous judg 
ineut> and though it ap^^earedthat themortgageby Awns madi 
t)r the ^rposo of deiWting the claim of C under the judg- 

^ ment, that sitch attenipt at fraud would not be allowed 
snceoed in favor of B, the mortgagee, whether J3 were oi* 
* were xfot privy to the fraud,— 3 eUonacoo/a Aroonnc/ie//nnt 
Chf if i and another y.Palagkerrtf Vencotacl^Hiak . — CascNo. 

Dec.ofM.S.tf. ol3. — Grant, Coohvape,aiidOli\ er 

4. Cases,arlsing between Hinda parties upon niortgagt- 
‘ofdauds iu*tho Mofussii, are to be governoif by pfindu law, 
i*vou where tho form of eonvej’anco is English. — linjuh 
Burrodieaunt Roy* anil others v. Bisnoeoondery Dobee anJ 
others.— IQfth, May 18*16.— Mer. 91* 

5. f Although by the Bfmdu code, a ihorfcgago or plet\gi 
unaccompani^ by possession cou^rs no title, yet lojnr 
established costom, by rofeitfnce to the maxim that while thi* 
/ex toci cgnlracttyt governs the substances of the contract omt 
tts essential forms', lew fori ^pHes as to the fqnis of 
i*Omodiesand theireoiiseqnencesji Bengali mortgage although 
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ii»i,wH'(>»ipahio<l by possebsion givoa a H?u upon land. 

iitf>ohuadifr OAotfiv, itiutuik Chttftder Neoakif.-^uW lb42.- 
1 PulUm, (t6.— ^(Gnutt, S., disseut.) 

• <} All mortTOges are ordinarily i-edeomAblf^after any 

laphC of timCj ana ft is not Veguisito that power ^ redeem 
shdliild Ho kept opten by specific m^A.-^Ramayar nml anoihti 
V. Sieenatcliy lyen and uihen. — 9tb!* April lS5fi. — M. B. V 
Dec, 1856, p. 68. — Anderson and bfcran^*. 

7 An otti, like a kanam, mortgage cannot be r( 
dermea before tbejapac of 12 years from its date , — Kurmni 
Jyna v. Parkam jKo/f/M|ri— -21st March 1863. — 1*M. H 
, (*. Reps 261, — Strange and ^rerc. — See also Jidaihil Uiinnd 
oihersw Kop(uhQit hayaiTL — loth Doe. 1802,— -/rf. 122,— 
Scortaud iiiid StraugQ. • • ^ ^ 


8. Where a janmi made an otti mortgage and more thju 
1 2 years after made a second otti mortgage to a strt^ngei 
without Jiifiiviug given notice to the ffrst mortgagee so as ti* 
admit of the exorcise of their o])tion to advance ^e furthci 
sum rc(jinred by the jamni. Hold that the second mortgagee 
i ould not redeem the hinds comprised in the first mortgngi 
Husain and olhen tr. Nitlakandcn Namb^(^tri, — 8th 
J'ino*1863 — Id, 356 — Scotland and F’l'cre. 

i). An usufructary mortgagee in Malabar must b 
aljowed the option of purchasing th® title before the purclm- 
sir can com ey it to a third person.— f 
Hnaliakal Acha! Ammu and — 8tb September 1859.- ^ 

M, >S. U jJoc. 1859, p. 169.«- Hooper, Strange, and Phillip"^ 

In 1811, A established her proprietary right t<» 
hinds us and an otti nu\rtgagc then in poasession 

In 181 1, D olitaiiu d a decree against the movtgagetrm aS»un 
to which A Wcis not a party aiidasrigned his nghts under tin 
inorigagf^ to O, who contmueil to*hald as B\ aSHiguet dawn 
to i860. Held that unlobs A was aware, or might by ordinar\ 
diligence have been aware, of the siit df Ibit, his ught to 
redeem th^ lauds was imfc b.irred by th,e lapse of >2 years fi oin 
the decree m tliat suit. — Pudtyaiovilttualia . AHunanualalta 
Jfcid/w/d,-— 15th Januuty 1863. — I M. H. 0. Refs, 116,- 
Strange and Frero. • 

1 1 . Tender of redempHon of mortgaged land I'onder^. 
uicfrtgttgeo iuiblo for ronton default of iwtoration of property* 
from the (Lite of such tender: mortg^kgor n4>t bound to deposit 
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redemption .money with a third party . — Anunta Mullen \ . 
Vyliagothoo JIfi/ww.— 2nd D^. 1857.— 'M. S. U. Deo. 1857, p. 
216.— Hooper, Baynes, and Goodwyn. 

12. * luring tho contiaoaaee of a firat otti mortgage, the 
janini is in the same position as regarda*his right to make a 
second ofti mortgage to a stranger ^tor, as he was beftre, 
the lapse of 12 yean from the date of the iSnt movtgai|m.— 

Hatain and oiitn v. NUlak(md 0 u,N«nkhudiri.’-^mdxaLV 
1863. — 1 M.*H. 0.*EepA 356* — Scotland and Frere. 

13. A karanavan singly may mako {^n otti mortage. — 
EdatIM Itti and others v. Kojtashon Nayur. — 15th Doc. 1862. 
— Id, 122.— Gotland and Strftngl. 

. 14. A kanam meytgagee d^ not forfeit liia right to 
hold for 12 years from the date of Ifie kanam by allowing the 
porapad to iGfill into arrear. — lAajh Sautan v. Kad^got 
liftvpaa.— 11th Dec. 1862.— /d. 122. — Strange and Frere. 

15. An otti differs from a kanam mortgage) first in 

respect o{the right of pre-emption which tho otti holder pos- 
sesses; secondly, in being for so large a sum that practicall) 
the*janmi’8 right is mer^ to receive a pepper-com rent.— 
JCumini tima v. Parham Kotuskeri, — 2l3t March 1863. — M 
261. — Strange and Frere. ^ * 

16. In a suit instituted by a widow to remove an attoch- 
nient*placed on a honse, in execution of a decree andei u 
ftiortgago against her nephew, she urging that hor^hnsband 

• and his brother assigned it to her by a prior mortgage, then 
unr^eemable by lapse of time ; was hmd tho law officcr-s 
that the prior inutigage was to be pieforred ; but os tho cir 
cumatances attending tho mortgage to the Aidow were suspi- 
uiuus, the Court; decided in favor of tho second mortgagee.— 
Itttlgalv. Yulotik Johannes and a wther. — ISthMov- 1820. — 1 
*Bqn*. SOl.-i^Hou. M. H^phinstoee, BeU, andd^ren^rgast. 

17. Whenlandwasdoa]^ymortgaged,inthefirst instance, 
t o A, again to B, under bwo bonds atdinerent times, theseepnd 
lyith a condition of sale after five months vtithont redemption 
and possrasioh vestiugin B ;**it waajield, under thenntlton^ 
both of the Hindu and Mohommadon law, that a mortgage*is 
complotcd by possession ; apd that^ mortgage of lato oato, 
>upportodby occupation, annnlled a prior 0 ^ unaccompaaded 
by poh’idknion.-^To^aram 4tmarim v. Ituean Aboktseuhud 
and on<gher — 31$t July 1821.— W. 150.— BJphinfton: 
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* 1 . the evidence, admissions pr drcumsfamccs, > 

thereshottld be reason to ooncla«o tliaisall nicmborB of an 

unamdea familjF were privy and consentinj^ to i^e acts of its 
leati or the mortgaffea or pnrohaser not privy to the state and 
cironmstances of the family from wliicb the conVOTanco may 
iiavo own obtained, the sale or mortgage ■will bo Inad binding 
against all the mdmbers of tho family,.-~^a 4 ooA«//a v. Venea~ 
tiKhetln and Februaiy 1810.^2 Str. 219, 

. » * 

1 9. ^ Wlien A claimed to recover from B a third shave of 
an hereditary house, which be jMserted lui4 been unlawfully 
mortgaged to B by the son of kU elder brother ; B pleaded the 
validity of the mortgage bond and 16 years' po^ssion ; it was 
lieldpn evidence that the* mortgage Jiond waa valid though 
(lassed not in thonanrt) ofB^ but in that of another, person - 
and as it appeared to liayo been bond fide by the family, and 
as by the Hindu law one member of a family cannot sun for 
his share of an undivided estate, that Ar could only recover tin* 
whole prSperty by redemption of the whole mortgagi, tho sub- 
'Oquent adjustment oPthe particular share betweetf*tbe mom* 
bers of tho family resting with themselves ; and A was non- 
suited with costs. — DeteakurJotee v. Naroo Keshoo Goreh,— 
nth Epbruary 1839. — Sol. Rop. 190.*— lYnc, OrJbiihill, aud 
JicGoyt. • 

• 20. It woe declared that a yoaug%r brother is cempoteii t 
(o mortgage an undivided estate without the consent of tlft' 
fider brother, and a claim under a mortgage bond so passed, 
cannot beaustained.— *Sembft),That in caaesof great necessity, 
such as extreme distress, the younger brother may mortgage 
without the oldef s consent ; bat t^t in liquidation of a debt 
contracted during the life of their father, aujl dnriug^ihe time 
theylivoas an undivided family, the shore considorod as tiiat 
of the 5'<'unger, would go to'tlm mortgagee, altho\jgh 
possessed by elder brother.— }?«l/;ec Bappuwee JJur-^ 
bt.reh'T. Yenkajppa Netoada.~^l2fAi Sepl^ 1830. — Id, 216 
Gibeme, Pytie, and Groenhill, ^ » 

. . » partition. 

J. Ancestral 'properly ft liable to partition on the 
demand of any of the oo*paroeners.— Fenpolo Sabbamahx. 
PcfffcBjBwu/.— Ouse No. 12 of 1818.***1 Dec. of M S. U. 
210.— Scott and Greenlaw., . 
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, 2. A gtaudsoi^ may, irrespective of all circuniistimee«, 

inuiutaiii a fiuit lii» iktUer for coinpalaory division of 

MuccRtrol family property. — N^galit^ga Alukiili^.Subheriiim<ii}if 
Mudali.^^miXx 1862* — 1 M. 11. C. Ueps, 77.— Scotland 

and Bittleston. , * ^ 

• C o 

3. Tlio law of mai*ooma1catayHni admits not ofn divisicni 
of family property^ but vests the maangeinent thereof in the 
senior male lAembees.— Ca«c Jfo. 28 oT181 1. — J Dee. uf M. 
S. D. 118. — Scott and tiroenway. 

4. * Under the inaroomakaiayam i‘ulea, the division ot 
i'amily property cannot bo enforced if opposed by other mem- 
bers of the family , — Itanee Furmak Hajah v. Cherrikul Chengn 
K0^x(gotlii, — 8th July 1857.— M, S* U. Dee. 1857, p. 120.-- 
Moreheud and Goodwyn. * 

5/ A minor can sue for division only on the ground of 
ifialvorsatiou or dangefr to his interest while the property is 
»n tho hajuds of a managing member. — Vdayudu Gaundun 
V. Kuppamm.-^lih Doc. 1859. — Id. f859, p. 263 — Strange, 
J^hiilips, and Frei»e.--Soe aho Stmmiyar Pillai v. Uliokkalin- 
gum Pilfai and vice versd . — 1 M. Jl. C. Reps. 105.- -Strange 
and Frere. • 

6. So also in the case of a mother ; she takes only a lift* 
interest. — OurupesauiVBose v. Seruchunder Bose andothors — 
i-rth Dec." 1820. — Maci\. Cons. Hd. Law, 29, 72. ® 

\ 7, Tho right of a minor t6 share in a diviaioji must be 

* reckoned from tho completion of tho 16th year, but where 
ihere is a guardian such right may bo computed before that 
period,. — Case No. 7 of 18l4.~l Dec. of M. S. U. 85. — Scott, 
Groenway, and Jjtmtton. 

8. T<f entitle parceners to a share in property admitted 
TO have been acquired by the exertions of particular members 
c»f the family, it must be proved that those members received 
- ajd from the paternal estate .— Pillai v. Yella Pilloi 
•Old another . — Case No, 2 of 1817.— 148.— Scott, Groen- 
way, and Ogilvio. ' 

0. And thafc there was an equality in the degree of labor 
or funds Hwplied:4)y ^ueor more of them ioina^iu^tbe acqui- 
sition. — Mt. DonrpuUu V. Ifaradhutii Sircar and others. — 
20th February 1821. — 6 S. D. A* Rep. 71. — Goad and Devin. 
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1 0. But where unequiil means and l^ibcn* arcT contributed , • 
the brother who contributed meat to th$ acquieition shoxddj by 
usage, receive a largo^share,~iLr^|)^ai9fi^tt and 

othen V. Kakhaya Acharw and Deck 1633.^5 

S* D. A. Bep. 3d5,7^Braadon and Halhed. 

* 1 1! A doul^e share ia riven to the member by whose ex- 
ertions the acquisition is made. — Oumchurn Voss and others v 
Goluckmonejf D(ws«e.-^l4th Harch^l84^^— 1 Eulton, 165. 

12 . To snstain a claim to* a sharo of a deceased brother’s 
property, it being qjdmitted that there was no inheritance from 
the father, the claimant must show that the property m ques- 
tion was acquired by the* joiftt labors ' and oxgrtions of the 
deceased and him^lf. — Ranee ^avayamy Nachiar Zemindar 
of Ramnad. — Ca^eNq. Uof 1814. — 1*M, S. U. Decs. 1(0.— • 
Scott, Greonway, and Stratfon. 

1 3. The mere fact of a party having lived conjointly wfth 
a family into which his aunt had married gives him no right 
to a shafo^ln the family property in theabsenco of ^y express 
agreement to that effect. — Y. Venkata Reddi vr ff. Subha 
BeddL — 6th November 1838. — S. U* Dec. 1858, p. 204.— 
Hooper, Strange, and Baynes. 

44. To render an unequal distribution of ancestral pro- 
perty amongst his^sons by a father void, the distribution must 
be effected during the lifetime of thq father with the consent 
of the sons, and separate and independent possessipn* of the 
shares rilust be at once assumed by the several sharers. — Mut* 
iuvengudackellasawmy Manigar v* Tumbayasawmy Maniagar • 
and othens, — 28rd July 18®. — Id» 1849, p. 27. — Thompson. 
and Morehead. 

• 

1 6. The division of proper^ with reference to wives 
( Putneebagum) is not recognized in Souiftiem Indie. — Id. 

16. .A wi^ow is not entitled’ to a share in j^he propgrt, 
which remained undivided at the death of her husband, but 
only to maintenance. — Y.Seetamahx, 1£. Kamatcliummah . — 
14tn November 1855. — Id. 1855, p. 108. — Hooper, ^ 

Morghead, end Stoange. * ^ ’ . • * 

• 17% A will showing awisb on thepart of tho testator tbat 

his sons should enjoy hisiestate Jointly, is no bar to a suit for 
partition of the estate after ms death. — Rajah Sooranany 
VenJeataiptUy lUtb v. Rajah Sooranatiy Ramachen^a Raa . — 
24tn Ajpiril 1828.— -I Dec. of M.S. U. 49o. — Grant, Cochrane, 
and Oliver. » * • * 
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18. 1 jarnl gyaufctf d for the maintenatico of tlio rank and 

dignity of a family is ox^nwpted from partition, but if the 
luombera snjisoqaently divide they may respectively enjoy 
the nntmal prodnoe ^n such proportions ae they may be fomiil 
legally entitled to.— VitUMmadna Naik and oihert v. Bunparoo 
Teroomala 7/o»^.--28th July 1851, — M. S. U. Doe. Iftil, 
p. 87,— “Hooper and Moyehead. ’ * 

19. WMlo t^ mgpabors of a Hindu family enjoy in 

common undivided property, money expended in ite improve- 
ment or repair is oonsidered as> spent on behalf of all iho 
members alike, and all have the benefit p7 the outlay when n 
diviaipn take^ place. — NuUuadbmi* Oaundan and another v. 
Subbwamaniya QaUndan and^ oactAer.— 30th March 186>3. — 
1 M. H> C. Reps. p. 309. — SimtlandandFrere. , 

20. The sole manager of the jointstock of a Hindu family, 
supposing that joint stock to be augmented by his solo exer- 
tions, is not entitled to a double share of the amount of* the 
augmenti^ion for his trouble.— ^GfurucAurn J)o$t \thd others 
v. Oolufiktumey Doaws,— March •1843. — 1 Fulton, 165 

* 21 . The acquisition of a distinct property by a member 
of a joint fomily, without thomd of the joint funds or of joijit 
labor, gives a separate right and creates a separate estatet — lb. 

22. The union with the joint fund of that which might 

uthorv^isQ have been hold in sevorality, gives it the character 
oV a joint and not of a separate property. — Id. * 

23. The possession of certain lands appertaining to a 
juiiit'estate, in lieu of an annual dividend of tho profits of the 
estate left under the management of one os mol's sharers is 
sufi^cieut to maintain a right of rartition in tho joint estate 
when required.— «iZance Jahmelin Vebeh and another v. Ranee 
/i?uru;mu»s«.— 12th May 1806. — I S. D. A. Rep. 138,— Pttto 6- 
narain and dnot/ur v. Ofihdumaraen and awmer . — 15th Jan 
1808. — I S. D. A. IJep. 228.— Haringtoh and Fombello. 

2 1. Where property had.been bequeathed foi; the main- 
tenance of an 'idol by the descendants of the testator, it. was 
ordered that in case of a quarrel amongst the descendants and 
a partition, that the family idols shoiud be enjoyed ^y them 
alternately, thatthetiineof th^ enjoyment Was to be ascertained 
according>to the proportions of tho estate, Which were left by 
the ancestor to the several descendants ; and that every tmng 
given by the anccUor to the idol .'ihould accompany the pos- 
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'ic'iiio'a of it.-— Nobkiuen MUterv, Ihti I {gfliiutulvt <»wi/, 

intoiher. — 11th Oct. ISlO.r-Macp. Cqfia. Hd^iLniWj 328. 

25. When the mother and the wido^ of aBftd)ipindiTld- 
£d between them ^ ]>ropert7, consisting of pm^uthes land 
and thn right of omoiatingin a templo^ referring do each tin* 
power of alienating her own share; it was held that such parti- 
tion was invalid by the Hindu law in congoquence of the in'- 
competenoy of the pai^ieS) an^ a sale executed'by the mother 
on the strength of it was set aside . — ML Jogamvnm^ JHbiti 
and another v. Fatecr Ohunder Chukm tMtfy.-*-26th March 
1 829.-4 S. D. A. Rep. 3,87.— Tnmbull. 

26. Where one of four brothers suod, as a mombor of the 
united family, for his shsw of the profits of a firm eomposod of 
one broth«'r’s son and certatn Mahommadan parties, it was 
held that he was entitled to such share on the eoncuri'qpt 
authority of tho cubtom of the counti-y and Hindu law, that all 
the mun^rs of an undivided family share all profits equally. 
The other parconers,howovor wore decreed to rttain their 
ubai'os nntonched, as they could not be. supposed hccessarily 
informed either of tho laws or customs of another religimi so 
aa to make those binding upon them. — J(U tram Sa'^iydhur v. 
fwi/rtfim/tHuSiirMnyd/ic/'.— 27threb.l831. — 2 Ilorr.2.— Berner. 

27. The more execution of a deed of diviaion does not 
nker thestatns ofanundividod family unless actual possesbion 
of tho sliaros has been taken by the shareholders under tlte 
tornib of tho deed. — Naygig^pa Nynair y, Mmhiifdee Hwoujim 

23rdApril I863* — 3&.S.UvJDoc.l8o3, p,123,— Itfore- ^ 
head and Strange. — See also Svhha Naiktn v. Taugaitaroo- 
mal PiUay. — 25th January 1859. — id. p. 11. — Hooper, 
Strange, and ^Jhillips: and Ku^^J^mDuaid Va l^aiichanudaij/nm. 
--3rd Hect 1859. — Id. p. 26u.-^ — Strange, Phillips, and JbVere 

* # * • • t * 

28. A partition, in fneit fts binding as a partition by 

ngreemeBt,~2}t'0 denv Gocul Chu}idii»* M liter v. Tanachuni 
Muter. — ^27th January 1843.-7*1 Pultou, 132. • 

• • * * 

^ 29. Where a division offaniily property had taken place 

in wbicS for 1 9 years a p^rty had acquiesced, it was presumed 
that ho&Dnsentedtotho share alfetteu tohiin, though under tho 
Hindu law ho was entitled to a larger shaije . — Linaa MtMloo 
PUfhajmt V. Lipga Mulloo Gomppah. — €3rd March 1859. — 
M. S. U, Dec p. bi~Hof»pc;’, Rtnmgo, nud Philli]»s. 



iU>2 1 PH fc‘Ej;i'Tl«N - PaOPERTY.] 

, PRE-EMPTION. 

1 . Held where the right of pre-emption among Hindus 
is recognized on tho ground of local custom, the rules and 
rostriotioas of the Mahommadan law are applicable to filaima 
of that i^are . — Meim Sal and others r. Sooltan SiiM arul 
fi/ltej's.— 2oth July 1818. — 7 S. D. A. Rejv, 129. — Rattray, 
Tucker, and Bai’low. . 

* 

2. The’right^f ])K-emption does not exist under the 

Hindu law as current in Southern biAia.-^K'ristineu v. 
Sendqlingara Oodiar. — Si-d Deo. 1849.— S. TJ. Dec. 1849, 
p. 125. — Hooper. , „ • 

PROPERTY. * 

r 

‘ r 

( 1 ) 

^ 1 . A Hindu having male issub cannot alienate any of 

tjie ancestral property w — Taudavaroya Gaunden v. Tandava- 
roya (Jawndfart.— 12th Peb. 1859.— M. 8. U. Dtec. 1859, p. 40. 
— Hoope^ Strange, and Phillips. • 

• 2« Land acquired by moans of ancestral property can- 
not be abqjiated by an undivided member of a joint family .i - 
Padru Prabhuy. Domingo Prahhu, — 28th January 18U0. — 
Id. 1860, p, 8, — Strange, Prero, and Beauchamp. 

3». Persons in tlio position of managing members and 
guardiaifs may jointly sell part of tho ancestral estate to 
^ .provide far tho necessities of the family . — Raviiuh another 
^ V. Kantnya and others. — 7th Scfptember 1859, — Id, 1859, p. 
* 142.— Morehcad, Hooper, and Strange. 

4. An undivided member of a Hindu family cannot 
self a pdHion of 4ho ancestral estate unless dmen thereto by 
pressing necessity. — Ilainp,Mtu Aiya/r V. Kidattn^aiyan.^ 
llthDecomborl859. — Id. 1859, p. 270. — Strange, Prere^and 
Beauchamp. — See also Batna P ilia i and others v. Sreer ungum 
PilUu and others. — 25th April I860.-— Id. i860, p. 40. — 
Hooper and Boaiichamp. _ 

5. The sale of property by an undivided member is npt 
valid, even if falling within the limits of his individual share 
unless made under emergent ^rcumetancc^ and wifeh?eserva- 
tion of the shares*of his sons and a sufficiency for tibe mainte- 
nance of hi« wife anfi daughters , — Kanalcashliaiya Pilliti v. 
fS^sharhalu /.•--•8th J:’cbniar%1860. — id p. 17. — ^lloopor, 
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Strange, and Beauoliamp. — SGea\&oSuinira Pillifiy, Ttgim^ja 
7th July lyOO . — liL Jrcre and Beauchamp. 

6. A father is not competent to alienate his immove- 

able property, whether ancestral or self-flcquircd, th tho pre- 
ju^ce his sons, except under urgent nocossitj^ — 3fHWa- 
inaren v. Lahluni. — 24th October 18G0. — LI. p, 227, — 
Strange and Frere. * ^ 

7. Land acquired by any momber\)f a family govern- 
ed by tho law of Marmakoofeiyam booomos tlio joint pro- 
perty of all tho mombers. — Muncunchen Kuiu Ahm\a^ and 
viJiPrs V. OhundangaiiOijilHaviiUa and oth^ts — 5th November 
1859. — Id. 1859, jr, 226. — Hooper, Strange, and Phillips, 

According Malabarlaw, it sale of family propiJrty 
IS valid when made with the* assent, express or implied, of all 
the members of tho t«\iPawad, and when tho deed of sale is 
signed by the Karnavan and tho senior auandravau if mi 
juris. — Kmidi Mcnoii v^ Stanginreiujaiia Akammiuhu — 5tTi 
Nov. 1862, — 1 M. H..C. Rep. 218. — Froro and HWloway, — 
Hao g\»o l{(ii 2 *nt<iM((nuH v. MaMuiyil Mitforen and others. 
— 13th June 1863. — Id. 359. — Phillips and Holloway. * 

^ i). An alienation of a portion of a ZomiinMA by the 

Zemindar in favQi%of lus sister cannot operato indepeiidontly 
of her claim to raaintoiiancc so as to bind his successor. — 
JHa/uvarayu Nayanar v. Oppaji Amfkal . — I Ith May 1863. — 
Id. 319.^Scotlaiid and Holloway. ^ o 

10. A member of au^ undivided family can purchase 
property Trom liis co-parconcra provided they all jom in tho 
transaction. — H. Vealcafsuhhaiya v. yt}dmiramaiya . — J7th 
Oct, I860.— M, S. U. Loo, 1860, p. 212 — Sti*aiigc, Pliillips, 
and Frere. t i ® ^ 

4 

It. • Members of an undivided family may advance s^elf* 
acquired funds for iinprovement of ancestral property subject 
to re-payment.— Qaumlan.aml another v. Sub^ 
hiramaniya Ganndan and anoihtr, — 3vlth Mar^jh 1863. — 1 
M. 0. Rep. 309. — Scotland and Fl*ere. 

* ( 2 ) Self-acquired. 

12. Inheiatance of real jjiroperty does not i-onder the 
subsequent accumulation of real and personal properly liable 
to 4)0 considered ancestral property . — Mccnaichee 'ChehinilKf 
/^‘.“3rd Mar. 1^63. — i^/ p 61 Movf^icad and Strong**, 
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13. InUm lw4 robtored, after resamptioiij to one ineni' 
bor of a family, lield to be tke self-acqnmtion of that mem* 
ber. — Krihhiiuh v. ij. Pauakuloo and others. — 12th Novem- 
ber, 1849.*— M. S. U. Dec. 1849, p. 107. — Iloopor. 

• (3) Stridhana. * ^ 

14. A wife or widow may alionatb her siridhana, 

whether it be movnable or immoveable, with tho exception 
perhaps of lahd gi^n t» hor.by her W&baud. — Doe on the 
demise of Kullamuial v. Kupim Pillai. — 7th, 18th, I9th 
Nov. Md 2nd Dec. 1862.— 1 ji. H. C. ftop. 85.— Scotland 
and Bittleston. , • 

15. A man cannot^ except under certain cii*cumstancoS| 
dispose of his wife^s jo^^ols given ot received in dowry. — (?o<- 
famnkhula Yeiina%umumh v. <?. ^Ramutaamygani Vencata- 
(hailoon — StUNov. 1853. — Id. 1853,^1>.254. — Morehoadaud 
SChinge. 

• 16. Tho wife is entitled to recover tho valao^of such of 

her propofty as may have been appropriated in redeeming 
tho family*lands.— /d. 

(t) Alienation hy Widow — See Widow. 

* ^ Mobtoaqx — Sam, &Cs 

SALE AND PURCHASE. 

1 1 The sale of apiece of land by a member of a divided 
family on which tho niaintenimce of his widow is chprgeab'l© 
is not valid if there bi^ no other property belonging to his 
share . — Lachrhanva y, liapananisima,'^27th Oct. 1800. — M. 
•S. Ui Dec. I860, p., 230. — Strange and Frore. 

2. Tho sale of land held to be invalid in the ab&enco of 

any writing in proof of the samp. — Kimjunvmal v. Yochum^ 
ma/.— I5tli October 1856. — Id. 1856, p. 150.— A|jdersoti, 
Goodwyn, and Harris* • ^ • 

3. The title of the prior purchaser prevails although 

possession has not beom^nally delivered . — Villayuda Mndali 
v. loth Dec. I860.— M. 1860, p. 277. — 

Phillips and Furore, (Sttango, dissent on the gr 5 nitia tha|l( the 
title of the second purchaser Doing accompanied by posses- 
sion, must, if bond fiiU without xioticfjbo held valid). • 

, 4. A bought land from in 1848, entered into posses- 

sion, and in 1852 •'went abroad. In 1863, € ptsrdittsed tho 
same land from B, tine land being then registoti^ in 
name and C not luA^ing notice of purehaso, held in a suit 
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brought in 18u9, tliat A cov\Ul not ejvot 0.- — Ghi»>^iin\bai‘ii 
Katfimi’ V. Annappa JUTaj/L/iart^lltfi Nov;cuibci’ 

Al. H, C. Eeps. 62. — Strange and Phmipi. 

• # 

• 5. If a Hindu sell his fath«*’s land in his abftcnco and 

whjlo living and heard of, suOh enlo is Void ab intt^ a^d iho 
son ma;^ rocovor it against Ins ovh conveyance, even after hi» 
lather’s actual *doaw or presumed death from abaonoo for 
twelve years unheard of. But the purchoset^has his remedy by 
action a^nst the son for the pfirchilhe-monoy, and the ruling 
power mil direct the money to be reftindod in whatever man- 
ner it deems most equitable.— Doe dem Gunganamui 

jet V. Jiulram Z#o»nt>jycc. -^East’s Notes, case 85. 

• 

6. ]3ut tlio sRl^ of tlfo land hy the &on for the nece.sjsary 
support of tlio family* wt)tilc^ bo bm£ng on him as muctf as 
though the father had mado it.— J(i. 

7. Exchange of lands followed by possession need not 

bo ovidqflped by writing.'-- Jlfani/ua ^Rayapara} v. OhcJcnpi 
V(mJ(afarnj,^5th, December 1862. — 1 M, II. C. Reps. 100.— 
Scotland and Phillips! • 

See PROPERfY — Widow, &c. 

WIDOW. 

0 

1. A widow has a life interest only in her Imsband^a 
Ijyided estate, and therefore any alienation of it by Jier is 
invalid dud void. — S. V, Jngganailha Rauzey. S. Vk IJoocIk^ 
Sci Hah . — Case No. h of 1824. — 1 Dec.’ of B. U. p. 453* — Coch-^ 
rane and Pliver. 

2. A widow cannot alienate immoveable property, bat 
with the consenf of her heirs . — Ravinlntften and anoHm* v. 
Moofooaamy FJHai. — 30th January 1856,— M.S. U.Dec. 

p* 14. — ‘Hooper, Morehead, and Strange. 

r - * • 

3. A widow, although entitled to unreserved possosai on 
of her deceased Uttsband^e moveablcpro] >crty andabfc interest 
in his heredita;iy landed property, caoiiidt alienate the latter 
either by gift or sale except intu the consent of*ihe heirs or 
fronf want of means to perform her hnsband^fi faneral cere-* 
aidomes:— BawMTJjaAien v. Ahylawtummul. — 22nd Nov. 1819. 
— 1849, p. 1 15.~Hoopftr and Tgliompson. 

4. A widow is competent to sell her deceased husband’s 
lairdcd property when saoh alienatiou^is %coossaiy to meet 
her husband’s mnortil charges and (Jobts iiad her own main- 
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tontinc^^ — Snbha) a^mi v. AkhUundanmid and oilieirs , — 
8th February 1860.^W. l§60,p. 1.>.--Moreh0a4 Strange, 
and lioauchamp. 

6. Alietkaiiotuby a widow of her deceased hixsbandVt 
propertyAS allowed by the Hindu law, wkott such is rendered 
requisite j&rthe payment of debts or for hor peeessaiy subifist- 
once. — Chocalm/a Kavamoondan v. Mnthavmroyev and 

22i^d Fabruary 1853. — Id.ASbZ, p. 45.~Hoopor 
and Morehead. * * • 

G. A widow in a divided family has no power to alien- 
ate thc^immoveable property inhorited by her from her hus- 
band, except a small portion thereof for religious purposes 
flJbne, but sfie has absolute authority oiser the personal or 
imnoveablo property <o consume ^or dispose of it at her 
plea8iire.<~6^op«u)a Putter anit another v. Nan^aina Putter 
ayid oihers. — ^28tb Sept. 1830. — Id. 1850, p, Ti — Hooper 
and Morehead. 

7. A sale by a Hindu widow of land inherited by her 
from her husband is valid only when made of necessity and 
for gertam purposes j but on this point where the plaintiff m 
a amt, to set aside such a sale, has relied, in tho Court below, 
solely on the ground that tho land had been devised incou- 
sistently with tho exercise of the widow's power of sale, the 
Appellate Court will be satisfied with evidence less complete 
and positive than would otherwise have been required.-^ Jian- 
g^asvami Ayyavgar v. Vanjulatammal and otihers . — tSth Oct. 
18G2.— 1 M. H. C. Rep. 28. — ^Phillips and Frero- 

8. A widow cannot during her life constitute by deed 
' any pomon other than the legal heir successoVr — S. F, Jugga- 

nada Baiuev. 8. V, BoocheeSeetiah . — Case No. 5 of 1824.~ 
X Pec. of M. S. U. 453. — Cochrane and Oliver. 

, WILLS. 

1. A man is allowed td dispose by will (ff property 

W'hich he could have alienated during lus lifetime by any 
other iiistruhieut. — M., V. Vurdiah amd another v, ijutch^ 
miah . — Case No. 3 of 1824>— I Deo. of M. S. D. p. 4b84 — 
Grant, Cochrane, and Oowan. , 

2. The will of a Hindu has nO validity or effect what- 
ever except so formas it may be consistent mth Hindu law.~ 
Sajdh S. Fenlcatapetiy Rao v. Rajah S. JRama^lu^ndra — 
2ith April 1828.-< Id. p^ i95 —^rant, Cochrane, and Oliver. 
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3. A testamentary writing can confer uo ngbt of sue- ♦ 
Cession in opposition to eatablisSod la# or to the 

usaros of tli^ countty or family of the party ex^utjiig xt^ 
Rama Wwrma Bajah V. ilf*. JSC. lUma Warma Rajah 
anrf awo<Aer.— 16th JWov. 18&0, — I Deo, of M« S.^U. 609.— 
Grftat, Cochrane^ and Ohver, 

4. A will can only take oRect so fan as it is in accord- 

ance with Hindu law.— r* SpHhfielutitti Nayak v.Toifamvial.’^ 
llth Aug« I860.— Docs iU K. U. I860, p. lll.~Frere and 
Beauchamp. , ^ ^ 

5. A will cannot create a title in a Ilindii family. — Ka- 
sale Arimitgam y.J^alani^yi and another . — lOfhNov. 1869. 
— Idt 1869, p. 2 tC. — St^tyigo, Phillips, and Frero • 

6. The property devised to him by the will of his adopt- 
ed father was decreed to an adopted son. — ArnachHlumPilftii 
V. lyasawmy Pillai. — Case No. 5 of*18l7, 154.— Scot.^-il 
Deo, of if. S. U — Greenway and Ogilvie. ^ 

7. A father cannot by will divest his son of tlie right of 
succession to an estate granted him by Government exprAisly 
i%lieu of former privileges which had manifestly d^gended to 
him from his "ancestors. — 0. C. Prustinna VencatacMla Rid- 
diar v. C. C. Moodoo Vencaiachtlla Meddiar. — Case No. 7 of 
1823. — Id, 406. — Cochrane and Govyin% 

8. *A bequest does not amount to an alienaticAi of pro- 
perty so as to deprive the heirs of their right of inheritance. — ^ 
V* Seirvacyiren v. lyak Mudialf alias Videalinga Mudali and 
others, — ^9th February 1859. — ^11. S. U. Decs. 1859, fi. 35.— ' 
Hooper, Strange^ and Phillips. 


9. A widow cannot be excluded by willbequeathi^lilio 
bulk of the property to a person of a different family. — 
pragadalh Pairamnah v, 0, Sooharojadoo and aneiher, — Ht\i 
January 1845.— 2 Dec. of M S. U. 79. — Dickinson. 


10. Effect cannot be giyon to a will undes: the law of 
Marqpmakatayam ; but property in th6 absolute control of tho 
giver may be alienated by ^t, to constitute which/however. 






. Poodoovachary Coi 
1856.— M, S. U..Dec. 

/ 


oomamud\Lnd others.— 27th February 
. 166, p. 26. — Hooper and Strange. 


11. The Hindu law in Madras admits of the tq^tamen* 
tary disposition of property, Vhethora^icestralorself-acqufred, 
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, t^e powerof a Hindtt isoo'extesinve'mthlxis 

’ ifid^pandoAt of aSeoationtn^ vwo9/*^-^J^4tUmy<ta(m 

P&ia* V, Ptuih^^ atui 0{A«r«.'-r2nd Feb. udll^tb Apm 1883. 

II. H. (?. liUpl jg. 3Si8.-»S<}sAlwi^a»d Hott<^a7. ' 

IS. JSmr&U, that i'Ht&dfl’B tritt wodld not be faiTaii>' 
dated merely by its omitting to provide for«bis eddolr,-— 

Hindia can ‘disposd of all bis prope>ty> moveable 
a^ iipipOTettl^r ai^ as air^l anoestraT as othermse.*— .IfiMa* 
Ummal v. l^^dartMh Oketti and o<W«.*^27tb KW; 

S. U. Dees; 1851, p; 226.— Tfantopson;' " 

14. Jl Hindu can malce no nflll to tlu» prejudice of bis 
beira; via., bla tridows .— and idhert v» 
Gopahi SeevaL^lSm^Mm^ 1861^^Id. 1861, p. 147.— 
Strange and EVere. 

(ay of toftyiptiTy powor Ufolbr Ifcow into to oi^a. 
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by a widow 79 

by a mother • - • - - - 80 

by a w6man in her own right - - ib. 

by Sudrss - - ‘ f " " * 79,84,91 

• ^ by one incapable of inheriting - - , • 77 

On the part of tho natural parent— • ^ 

motive to . - - - - 8U| 

• right of giving - - - - * m 

relation, and qualities of tho adopted - 82,83,84 
of an eldest, or only son - - - 85 

of •a married one -• - .•-•91 

initiatory ceremonies . - - - ^ . 88 

* i)wifamu8Ayayana,orsdn V>boihfatbes8 86, 100,101 

iViYya and Anisya, special adoptions - >100 

for life only - - ib. 

intended only - . - - - • - 95 

agreement for, nnex^cuted . - <5. 

need not be in writing • • • 98 

nor needs a widow ^thority tu adopt • 80 

its effect, as to the wopted • . 97,101 

mdefShsiblenesa of - •' * ' ** 

CritOf or purchased son .... 102 

among other nations . . * . . * . 103 
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irfbKX. 


Ail^lteiy - - r .. 

Ages of the jvorid; (y:ngaj 
Agreements. See Contracts., 
Agnatic si^ccession - - • - 

Alimation, restrictions upon - 
by a single man 
, , . ® ®^rried one - 

by a wife - « , ^ - 

by a widow - - - 

e, ^ by a mother ' - * - 

by parceners •»- 

Ancestral property - - * ' 

An^stral land recovered * - . - 

Anchoret ' ' 

Anitya, a special adaption - - 

Apostacy, a cause of slavery 

excludes from inheritance 
Ascetics, excluded from inheriting 
d3scent from - - - 

marriage - - - - 

marriage - - - . 

AUM \ - 

A urasa, legitimaie son born - 
Ayaayadect^y village officers 


45,53,5M3«>163,17^ 
pref. ix. 

, -147 

. *18 
. \ . . 25 

17,18,130,225,261 

26 

245 

. ‘ - --14I 

- . 199 

. 16,194 

, 16 , 2 ir 

/I86 

. lot 

.114 
. , - 164 

- .150 

• - . . ih-. 

. 42 
- 42,4[r 
- 01 


Jlnilmcnt, foulract of - - - - * 

ilastarO. Sow lllogitiinate. 

lletFothmcnt - - - - - . - 

Blindness, cxcludiufr from inheritaneo 
IBocd, wliolOf.and half , •*’ - - 144,145; 

Rrama marriage - - -c- , 

flrahmiiks, learned, Ac. , - . - 

' imnority of - - . - 

‘ means of livelihood > . ' 

■'|)roperfcy of, not escheat-able, , . - 

priestly ones - , * c- 

llrothcn<, their right of inheritance - . 

.right of raising up issue to one ailother, 
ob.soleto - - - - . 

' eldest - ■« ■ 


. 278- 

36 

- 152 
148,234 

42 

- 148 

72 
. .65 
140 

- 310' 
144 

30^40- 

192.19^ 



C. 
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Cali yuga, the fourth, or present age ^ ^ pr,ef».J^. 

Condos j sections of books - - * - - ^ iK 

Ca^te, appropriate bccupationa for - - - 1[6,3()2 ,ot9 

degradation from • . . - 160,161,184 

in marriage - - *- # - . - 89 

in adoption -* - 82 

in slavery 114 

Ceremonies, initiatory, and regenerating - - 30^88,91 

not liable to be deemed superstitions * 268, n 
Chastity, of wife. See A*dullery. * 

of wido\^ - . . 244 

Cheating - - •. . - ^ ^07 

Chelas, heirs to devotees *- • . - . 150 

Chaeiraya - ^ - - - ^9 

Chudavarana, or tonsure - - * • . . - 89 

Class. Stee Caste. 

Commission, or mandate ; (Baibneat) - • * . " 284 

Common stock, improved or augmented - - 224 

Concealment of effects on partition . *231 

Qpnicopoly of a village, his dues partible - • 209 

Confi’acts, general principles relative to • • - 271 

who disabled from entering into - - tb, 

consideration of - « - - -^274 

by the wife and others, on behalf of l^^»d of 
the family, absent, or under disability - 2/6 
need not be in yriting . - - - 27>» 

of man'iage - 270* 

bailipent 278 

loan - - - - - 296 

ei^change - - - •• - * - ^02 

sale - - ih. 

debt - - - . *307 

Consent, by a girl to marry ^ - 't8,88 

by a boy to be adopted - - 88,95,96 

of boy to be sold - -»85 

Conveyance, requisites of •- - - -19 

jBoparcenary. See Parceners, and Partition. 

criteria of - • - - - - 22& 

policy of - - . - - - - 335 

(}o«l, invcstiturd of « • - - - 89 

CoWy - . - - - - . ^ ^ 17,209 

Crown. See Regalities. • . • i 
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i^ix. 


• ^ Fa§e 

Criminal conversation* - -46 

Crita, or pui;phaaed son - - - - , - , 102 

Crita yug^, the firstrage of the world • - prrf. ix^ 

Custom^ o:k;^ usage « - * ptef. xw,, 24 1, 251^^256, !W& 


D. 

Daiva marriage . 42 

D^ttaea^ son given in adoption - • . . - - - 76 

DaUaca^ Chondnca, €kl 2 Lvr hook • ^ • • - - pref. x. 

Dattaca MinK^naa, a law book * - - - - fh, 

Datta Humam - ^ ^ - - 96 

Daughters^ on partition Iby the father ^ - *190 

their right to inlierit' - - - - 187 

c power over property inherited by - - 140 

descent from - - - - - -130 

Pay a Bhaga of Jimuta Vahana, a law book - - •*pref. x. 

Baya Cra^a Sangraha, a law book , - * * ih, 

Deafuess/exdading fixtm inheritance • « - * 152 

Deaths civil 185 

pvpg^imed 13l,166^ld^ 

Debtj contract of---- - - . *^307 

a charge on the inheritance - *- - - 166 

on partition by father - - - . 191 

by co-parceners - - - g00>22S 

modes of recovery - - . - - S08 

< <' limitation of - - * c * " ' • ih. 

.Deductions, on partition . - . , ^102,208 

Degradation, from caste - - - - -184 

. mode, and effect of - - -160,161 

J)e 7fi,iniim8 non curat lex • - - - f. - 214 

Deposits, (Bailment) 280 

Devotee -c- - t-'- - - *.•*- 185 

Dhanna Saaira, body of law « - - - pref* xi, 

Dherna^ mode of recovering a debt - • - - 808 

Dissipation of property 158,224 

Division. See Partition. c * 

Divorce - - - - - • -.52, 

Domestic authority - . • - - . • 246 

Drone, in undivided family - - - • 197,220,224 

Dumb, excluded frdm inheritance • • - - » (.52 

Bwapara yuga, the third age . * . . prof, tx- 

Pwvamuahyayana^ or son to two &thers - ' - 86^100 



1ND9X. 


m 


E. 


Eanxest - • 

Elder brother. See Brother^. * 

Eljer^yife - ! • - 56 

Embargo 804 

Endowments, religious ^ ^ - 151 

Escheat) for want of Heirs - 1^9 

Evidence ^ 1 . - • - 310 

Exchange, contract of - - - - - - 302 

Excommunication - • - - - -161 

Expiation - - .. 88,161,185 



iPairs - - - . - - - - 304 

False claim, or defence - 809 

Family • - * * • - 17,62,199 

head of, his power over property of 4^ - 63 

over his issue - - * • 65 


Father. See Family. 

^male, unmarried, descent of property of - ^ , • 151a 

?cod and raiment only allowed to the unchaste wife - 45 
* to the unchaste widow 172 

to th^ outcaste - - 174 

Bbrce and fraud - - * . ’ “ * • 202 

Funerarobsequies. See Obsequies. , 


G. 


Gains, by sciencj . . - • 

by vak>ur - • • ; ' 

Gamingi whether a cause of disherison 
Mebtifor - - • • 5 

Qq/ndharva marriage - • - 

Oquda • 

Qayai pilgrimage to • • - 

6ift£^ See Conveyance. * 

• revocable - - * . * 

•* friendly one, binding on heirs - 
Gifts, or presents, how pv*bl? - 
Goi act of. See Act. • ^ 

devotees - - - 

Qotra - - * - • • - ■> 


- 218 
- •• • tfc. 

. 157 
- J67 

42,69 
. 142 
• - 78,159 



- 150 
100 
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Page. 

Grandfather^ 'and Gre«ffc-graF-dfathoi\ See inheritance. 
Grandmother, and Great-grandmother. See Inheritance. 
Grandmother^ entitled to maintenance - - * - 172 

Grandsons^ take per stirpes * - , - - 20^ 

how they claim - - - - - • nb, 

Orihasta, married man^ or housekeeper - * - 35^?i,242 

Guardian^ appointment of^ to minors ^ - - - 71 

* ^ to widows ... 244* 

. . H. - 

Half-blood. ‘JSee Blood. ^ ' 

Heir - - - - , - . - r. . - 124 

apparent and presiftnptivo • , “ “ - . ' 1^1 

a minor - - - - - - - 133 

Hermit - - - 150^86 

excluded from i^eriting - - - - 150 

descent of property from - - - «... ib, 

Hindn^ religious duties of • - , - - - 227 

belief in transmigration - . . - 155 

* attached to his laws - . - . 10,314 

difficulty of ascertaining them - - 126,3l»l 

deeds and instruments ----- * 222 
cohabiting with a Mahomedan woman - - 162 

courts - - ^ - - - - pref. xiii., 321 

^iring (Bailment) - - - - - 298 

Homam. See Datta Hconam, 

House, built on another's land ----- 294 
Housekeeper. See Grihasta. 

Husband and wife, their reciprocal duties , - - - 44 

subtraction of conjugal rights - 48 

*" • separation between - - 46,189 

supercession of wife - - 52 

' continues to reside with him - - 54 

hispower OT^r property inherited by her 140 

Hypocrites - 2,- 165 

1 

d. 

Idiot, excluded from inheriting . - . . 152 . 

Idols, on partition - » - - ^ - - - 208 

Illegitimate issue,^.on partition by the father - - 187 

• entitled, among Sudras, to inherit - \p9 
'/ with their mothers to main- 
tenance - - - 71,178 
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• 


Impostors - - - 


- 

165 

Impotence . . . i. . » 

- 

- +7,163 

Infants. S^e Minors. , 

* 

A 


1 nherittoce, grounds of *. • -i 


- 127,166 

• • when it vests - • , 


- 

122 

its Indefeasiblenesa - 



180 

does not in general vest in females 

1 . - 

146 

except in Malabar • - • - 

• 

- 

15,tt 

descent of ... 

- 

- 

123 

fiscent of • - - • 



140 

failing* natuijal ^in - 

. 


148 

uf lauds endowed for religious 

u»es 

151 

of kfhgdomft, or negaJities 


- 198,208 

• of ZcmindsaJriog 

- 

. 

198 

of offices ^ 



209 

causes of exclusion, from - 

- 

- 

r52 

charges on - • • 


- 

166 

• to properly of unmarried females 

• “ 

151 

• of dancing girls - 


% 

tb. 

of prostitutes - 

- 

" « 

, ih. 

Initiation 


- 

170 

Ateyest of nioiioy - - . - 

- 

• *- 

296 

stops on .a tender * - - 


» 

299 

Issue male, its extent - - - 

m 

- 78,124 

^ its importance - « 


- - 73,76 

• . 

J . • 

Jaghirea - - - 




Jagannaflia Tarcapunchanana 

- 

prrf. 

Jimuta Vahana^ . - - - . 


prof, x.j 

, 318 

Johrai ------ 

- 

• 

198 

Judicature, Charges of - - - 


^ ^ 

•309 

• . K. . , 

< 


• • 

King. See Act. • 




universal guardian - " 


71,244 

ultimate heir - - - - 

- • 

*. *" 

149 

• his prerogative, as to njprkcts - 

• 

•n 

• 

• ^ fairs 

- 

• - 


, weights 

• measures 


% 

pSO-i 

• pre-emption* 


“% " 


embargo* - 




Kinsnimi and relations « - , - 


- • - 

/t 

223 


a 



iSf)RX. 


iaiuoiiess^ a*causo of exclusion from inheritHiiee 
jand^ importance attached to it - 
jegitiinacjf - - - - - " - 

Lepers - - - - . -#• 

Limitation of actitjjils ’ - - - - 

Litigation • ^ ^ ^ 

Loan, contract of - - - - - 

fiunatic^ excluded from inheriting 


33,308 
57,259 
29G 
. 152 


m’ 

Madhavijay a \aw hook - - - prof, xi./ xiii. 

Mahomedan penal law - - - - * - < 2 

Mh-intenance of a family, by the hodd - - * 67 

^ by parcepers, of the widow - - 171 

, of other dependant members - V - 173 
o' of persons excluded from inheriting - 174 

, how to be provided for on partition - 171 

land, the proper fund for it - - 14,18 

Male issuef^^ See Issue. ^ 

Manager of undivided family - - - - -*199 

Mandate, or commission, (Bailment) - - . 284 

Manumission of slave, form of- - - - -118 

Market Overt 304 

Marriage, its expiatory* influence - - - - 35 

the only rite competent to females and Sudras 35,1 70 
conditions of - - - - - 39 

forms of - - p. - , . . 42 

^ ceremony of - - - - - 37,44 

impedtments to ----- 37 

breach of promi|ie of - - - -f - 

a charge on the inheritance - • - - 173 

incompetent eficct of - - - - 159,165 

Master of family, auth6rity of, preserved - - 57 

Metempsychosis - - 155 

Minors, subject to guardianship - - - - 71 

when it ceases 

when bound, by acte done for them - - 20 

on partition by the father - - - - 188 

Miiae&hara, a law b(>ok - - pref. x.;^I8 

MohunU, devoleds 1 j 151 



:^77 

Mortgage 38J» 

Mother^ inheriting to her sou - - . - 148 

restfic ted from aliening Hl 

descent from ib, 

MiilliclfS, case of ^ * - 3.60 

Mutual trusts, (rhiilnicnts) - - . - - -■ 

^ • • 

Xatm, marriages •• - » • - 52 

Natives, treatment ‘of « • 11 

Nephew j preferable in adoption - - - • - 84,8(i 

Niece, not inhcritJiblc oi/ account her son - - J 1*7 

jV/fya and Tlro'f^u., speclill adoptions - - - -100 

Nobkissen Raja, case of - - - - - - 96 

Nuddon, case of* J68 

• • 

O. t 

•• 

Obseejnios, perf<»vuuinco of, ground of inhorilance 

by a sou, importance of - 78 

by the widow - ^ (>, 7 6, 1 85 

. by daughters - - - 

by sous of daughters - J 18 

by pareiTts - '//>. 

. by brothers - - 1-1:4 

b}’' nephews - - - 1 4ii^ 

^y grand-nephews - ^ 14(>^ 

nay be performed by a substitute - *- 149 

provision for performance of - , - 170 

i^compctency lor, theground ofj?xclnsio*i from 
inheritance - - - - - 152 

Offices, itiheri^ble, and partible^ ^ - V-Hf 

Ordeal - - - , - . - 281,800 

Ornaments, and (do tbs, on partition -• - - - 21 1 

Outcaste - - - . - ‘ * 160,185 



Pagodas, offices ^attached to - “ ! • " - 210 

PoMacha marriage ^ - - -§-* - 42 

Panch/iyeti -821 

n law boftk - "I " 
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rag<, 

T’arceuers, how fai* booyid by*each other^s actji - 199 

waste by - - - - 158,206,22:4 

^ unproductive one - - - - 197,224 

separate<S, re-union of - •* - - 191* 

Parent and child, reciprocal duties of - ' - - r. - j|66 • 

Parseea - - - - - -- - --S 

Partition, by the friher— 

wheif, anacmdor wh%t circun\stances it takes 
place 122,178 

how ^ ^ 190 

* of what - - - - - - -178 

how far it may be partial - - - - 19i 

the son^s shares - - . . - • ih 

^ ‘ the father^s - - - - ^ - 196 

after-born sons - - - - - - 182 

' the wife^s interest in it - - - - 188 

the daughtei*^p - - - - - -190 

deductions on, obsolete - - - 192 

^ things indivisible - - . - - - 196 

debts to be provided for, on - - - 191 

distinction between the industrious and a drono. 197 
. cTc sumption of - - - - - - lp6 


among coparceners : — 

claimable by parceners only - - - 20t ' 

may be during life of the mother - - ib , ' 

where minors - - - - - ^ - 206 

absentees ----- ih^ 

grandsons ^ - - - - 207 

the widow pregnant - - - ib, 

may be waived by any one - - ib. 

of things impartible - - - - 208 

‘"of things belonging specially to the deceased 212 
separate acquisitions - 213 

of things speciJIy divisible - - ' - - 221 

of things lost and recovered - - . 217,220 

where the contribution has been unequal - 224 

where there has been none - - 197,220,224 

inust*be.e(jual - v ^ 223 

preliminaries to - - « - - • ifc-* , 

need not be in writi.ig - 222 

instrumeht of - « - - - ih, 

modo of - - - - - - ii. 

^ proof of disputed one - - • 225 

how far jjindin^ . - ' - - - * 213 



IXWHR.' 

i 

Partition, of effects liubsequei^Iy recovered 

where there has been a concealment 
ef residue undivided - - . - • 

supplemental one - * - 
re-unioh of parceners 
re-partition 

by the Athenian law, &c, - ^ 


Page. 

. 231 
ib, 
. 233 
- ib, 

- lb. 
234,235 

- 235 


Pa^^ii-Wtagia, or partition thrpughividows, or Inothcrs - 205 

Penance 15G 

Perjury, pious - ^ - - -^-311 

Personal good qualities ^ - - - - *1*41,193 

property, descendible - - - 17^126 

» acquired - - - - 20 

Pleading - - - *^10 

Pledges, (Bailment) - - - - - 288 

Polygamy . \ - 

Possession, its force - • j- . 

JPrajap/Hya marriage - - - - - 

Precedency, among •wives of same husband 
Pre-emption - - . - - - 

Prescription - m ^ « 

^Presents. See Gifts, 

bridal ones - - . - 

to a wife, on supercossion 
\^Prayascld Canda ; on expiation • - 

^Primogeniture . « . - • 

Property, a trust . * - • • - ^ 

different kinds gf - - - 

real, and personal alike descendible 


•• 




52 

82 

*42 

55 

304 

292 


- 3/ 
53 

- prof. ix. 
lS3,l84,h93 
- 16,18 

• * ih 


in th® soil ----- 13,14 

distinctions, w’ith reference to the ownei* of it 1 8,26 1 
• ' to the nature of h, whetli^or * 

ancestml, or acquired ib, 

bn •partition by the father - •- - * 194 

•amon|f co-parceners - - - 223 

separately acquired • - - -17,213 

acquired through the patrimony or ai?l of co-par- 
ceners - • rt 


modes of acquiring 
lost and recovered % - 
of roljgious institutions 
of jura regalCa 
limitation respecting 




Pnvsfifiiiia, cereftiony, for hirih of*a bnyl 


194,218 
A 215 
17,195,217,220 
. - - 82 
- ib. 
- 34,309 
- ‘ - 78 



Piiije. 

- 302 
102 

- 94. 
7!ji 

i 91 
205 


42 
80 
10 

Reason^ to prevail, in determining a' dov.btful meaning 143, 

282 

Recovery of family property, that had been lost. See 
Property lost and recovered. ^ 

Regalities f. - - - - , - - - “32,208 

Regeneratteu 'i9n 

Relations and kinsmen « - - . - 22^1 

Religion, with reference to judicature - - . 93 

Religiotis^fidowments ----- 32^15,^ 

duties - - - - - - -227 

Re-partition ------- 233 , 

Representation - * - - - - - 124,187*^ 

limits of - r - 140,109,206,283 

^Poscission of confi'acts - - - - 278,300 

Residue, on partition, undivided * ' - - 233 

'Retraction of gifts - - - - - - 278 

Re-imion of divided parceners - - - - - 23-1 


c 

Sacrifice to fire (putVcsl^iJ 31 

Sale ■'* - 7 - - - 302 

Sdnyas'i, a deyot^c^ • i " " " “ .150180 

Siira^mtVVilasa ; a law book - - - pref. x., xiiv^ 

Science, gains by, how partible i - - - 215 

Schools of law t - - - - * - - 315 

where thgy differ, 17,21,24>>31,40,4‘5,50,79,122,m, 
130,143, i47;i57, 107, 109^,184, 197, 201, 218, 234, 248, 
^ ' 205,270| 
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Purchase and sale - • - 

• adoption by 
Purohita, the family priest 
Put, rcgion(Of horror after death 
PidrcMi, sacrifice to fire - 
I^utfra Bliaija, partition by sons 


R. 


itaeshasa nuivriage 
BajahashI (Zemindar), case of 
Reg;| and personal property « 



tsy 

Separate acquisition of prope:^^ 
Separation, between man and wife 
Sisters, maA'riagc of - - 

do not inherit - . - 



:’>8l 

Puyv, 
- 216 
17,189 
^ 181 
1 45 


, maintainable, apd marriageable out of tbe com- 
mon «tock 173 

fnarried ones not a charge* - - tfc. 

Sister^s son - ^ - 147 

Slavery 06,107 

Abolition of - 107 

Slave, saving his*Hiaster’s life - - - -•*110 

Slaves, real property - • - - ^ - 1(5 

Slave girls, on purtitioi^ - - - - -211 

Smnti,l&'\y - - •- - pref. x.,*<115 

Smriti ChandHca.j a*liiw book - - - pref. x., xii. 

Sons, inmortance of ^ - - - - - - 78,70 

different sorts of - - , - - - 74,102 

Uy different mothers - - - - - l80 

make but oncjicir - - - “ - 124 

eldest one - 84,192,199 

with reference to the paternal relation - - 66 

their interest in the family property 10,24^,81,^77,187 
their right to property acquired by them - 66 

partition by their father - 179,184,195 

deductions in favour of particular ojies, obsolete 192 

ijieir right of inheritance - - - • • * \30 

their liability for tlieir fathcr’^i dcb|s - - 167,191 

after-born ones " * - 182,19*lp 

SpirituoTis liquors, debt for - - - -.••16V 

Srotry'iim, beneficial tenure of land - - • 209 

iSVwti, revealed law - - - - - •- -815 

Stages of life - - « - ^ • 35?f, 185 

StepmqJ,her, oppression by - - - - - 180 

4ioes not inherit, as* smeh - » - • 144 

is entitled to b8 maintained - - - 1 72 


Stridhana, woInan^s peculiar property * - - - 26 

to be accounted for, on partition ^ - - 171 

• descent of - -f - *• • • 

•^Student - - - . - 35u,72,l«0,185 

Suicide - 1 ’ 156n,241 

Sudras, excluded *from ceremonies, marriage excepted 35 
^ form for marriage of, the Aswa} - ^ - .42 

can adopt,* with texts from Pura%as - ^ -91,90 

adopted, lind aftef-bo^n, hftw the|^ share - - 99 



:$82 

' ' Pag^. 

Sudrab, illegitimalo iulsjrita /- - - - 69,132,165 

may ^ivide by Patni-hhaga - - - - 205 

minority of, v^en it ceas6s - - ‘ - .72 

disregard of, by the law^ — ^instances of, 39—41 ,68, ‘ 

» 70,84,96,99,118,297"* 

SuperccBsion. See Husband and Wife. 

Sureties - i, - 300 

Suttee. See Widow. 


< 


T. 


Ter^amontary power - - . - . 254,268/^ 

Theology, professed si udonis of - - - 150 

Title 32 

Titles lost by neglect 292 

Tonsure, (Ohudavarann) - - - 89 

Transmigration - - - - - - - - 156 

Treasure found, partible 216 

IViboi See Caste. 

Triia, yvga ; second ago of the world - - - pref. xi, 

* ' 4 


V. 

n 

Undividoa family 190 

proper I’y ih, 

improved, or augment od - 213 

residue of, remaining after partition 233 
Usage, or qustom, force of - ptef. xxi., *141,251,256,265 
Upacayavo, ceremony of investiture - - 89 


Valour, gains by, on partition - - * - 219 

Vanapr^a: Se^Hermit. ^ 

Vice, cause of disherison 156 , 

Vijnyaneewwra, author of the flitacshara, quod vide. 

Village officers -j - - - - • - . 16 

Virgin - - ^8 

widow ^ * . 37,242 

VyavaJinra Canflaj^onlaw - prof, v. 







w. 


Ward. See Guardian. 
.Waste. See Parceners. 




Wcights^and measpres - - - - 80 1 

"V^idow, obsequies by ^ 76,136 

lier right of inberitanoo - * - . 121,124,134,23i 

to4iiaintenaucq - - 171 

her power of adoptiifjg • - - - 79 

of giving in adoption * - - 82 

Lor poweAovtr ftcr property - - - ^ K7,245 

^ descent o/hor cfmaancnts, on partitioi# - 211 

ft property - - * - - 246 

subject to guardinnsMp, and restraint - ^4 

pregnant, alf tfio twno of partition - - - 207 

Ji childless ona ------ 138 

a virtuous one 245 

hero •.e\ oral, rank among • - - - >37 

pirtition nmung - ^ - 205 

not aliened T .0 imiry ng iiu - - ♦• - 47,242 

though a Ml gni widow - - - 3?, 24*2 

butnny^buin ----- 287 

1 o-m II 1 j igo of, legalized - - ^ * ^'^253ef 

ne\cr toJive ipai t ii om u Lihous - - 245 

lur Stndbsna, succe'^sion to - - 31 

lights of, on rc-mariiajre -• - - -^ • 253nr 

Wile. *S(e Adulteiy, and«Adoption. | * 

,1 blamolo'ss one - * - V 40, j 1,1343 

nidritj! poncr^ o\^ her person - - ^6,4ti 

over her property - - - 49 

husband’s power ^ suporcossion, in favour of 
another - - - ••-•62 

where more than ono, rank among - - 55 

lin elcjer ono - - I - - * - • lO. 

her right of pj yp ertjn - - - - 20, 

her ornaments - ** # *■ “ "* ^^>21 1 

her power of contracting - 276 

her right of inhentany - * - - 134 

^ where the husband diemn co-pdlfcShaiy 121^1^,136 
’ descent of her jproper^ ’ - - - 51 

never to Irvo apart from hjer IiaB|knd, or his 
relations • - 241,246 

Wills. See Testamentaryjpower 



•^KD«X. 


894 


fag* 

WitoBsses - ^ ~ ^ ~ ~ ■ " 3,222,811 

Woman's pr<^rt7. ' Sindhana. > 

Writangps not'u ff^eral neoBssar^ > > 83,93,222,81^? 

Wrong, le§al and mdtal, distinction between. Se^ Acts, * 

- Y. 

age of tbe world ^ - •- - - pref. ix- 

Z. ^ ** 

* * * * T 

Eemindanes, descent of - - - - - ♦* 198 










